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Preface 


By  letter  of  April  6,  1976  to  the  Ontario  Law  Reform  Commission,  the 
Attorney  General  of  Ontario  requested  a  review  of  statutes  governing  the 
professions  of  Architecture,  Engineering,  Public  Accountancy,  and  Law 
“with  a  view  to  making  recommendations  to  the  Government  for 
comprehensive  legislation  setting  the  legal  framework  within  which  these 
professions  are  to  operate.”  The  reference  asked  for  a  review  of  the 
following  statutes: 

1.  The  Architects  Act 

2.  The  Law  Society  Act 

3.  The  Notaries  Act 

4.  The  Professional  Engineers  Act 

5.  The  Public  Accountancy  Act 

and  in  particular  the  following  issues: 

(1)  the  appropriateness  of  the  existing  division  of  functions  and 
jurisdiction  of  these  professional  groups;  for  instance,  the 
appropriateness  of  the  dividing  line  between  architecture  and 
engineering  in  the  design  of  buildings; 

(2)  the  possible  creation  of  new  professional  groups  and  sub¬ 
groups  or  the  amalgamation  of  groups  within  these  professions; 
for  instance,  the  possible  abolition  of  the  existing  division 
between  chartered  accountants  and  accredited  public 
accountants; 

(3)  the  need  for  recognition  and  definition  of  the  roles  of 
paraprofessionals,  such  as  law  clerks  and  engineering 
technologists,  and  the  appropriateness  of  the  possible  creation 
of  new  governing  bodies  for  these  groups; 

(4)  the  amount  of  control  these  professional  groups  should  have 
over  the  training  and  certification  of  their  members; 

(5)  the  appropriateness  of  permitting  members  of  these  professions 
to  incorporate  their  practices; 

(6)  any  incidental  questions  raised  by  the  foregoing  issues. 
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On  November  1,  1976,  the  Attorney  General  supplemented  these  terms 
of  reference  with  the  request  to  review: 

...the  appropriateness  of  the  requirement  of  Canadian  citizenship 
or  British  subject  status  as  a  condition  of  membership  in  a 
professional  body. 

In  May,  1977,  these  terms  of  reference  were  transferred  from  the  Ontario 
Law  Reform  Commission  to  a  ministerial  committee  to  be  known  as  the 
Professional  Organizations  Committee.  The  research  and  consultation 
efforts  begun  under  the  Law  Reform  Commission  were  continued  in  their 
entirety  under  the  Professional  Organizations  Committee. 

In  June,  1976,  interested  groups  and  individuals  were  contacted  by 
letters  and  by  public  advertisements  outlining  the  Committee’s  terms  of 
reference  and  requesting  preliminary  briefs  which  would  help  define  the 
particular  issues  to  be  investigated.  A  list  of  associations  and  individuals 
presenting  preliminary  briefs  is  appended  to  this  Staff  Study. 

On  the  basis  of  the  terms  of  reference,  the  preliminary  briefs,  and  staff 
research,  a  list  of  issues  was  drawn  up;  these  issues  are  identified  in  Chapter 
1  of  the  Staff  Study.  The  investigation  of  the  issues  was  undertaken  by 
soliciting  two  essentially  independent  streams  of  argument  and  analysis. 
On  the  one  hand,  an  outline  of  the  issues  was  published  in  a  brochure 
which  invited  interested  parties  to  submit  intermediate  briefs  addressing 
these  or  other  relevant  matters.  A  list  of  those  presenting  intermediate  briefs 
is  appended  to  this  Staff  Study.  On  the  other  hand,  researchers  with 
expertise  in  matters  of  professional  regulation  were  commissioned  to 
address  the  issues  as  research  topics  in  a  series  of  working  papers  (released 
herewith).  A  list  of  working  papers  is  appended  to  this  Staff  Study. 

To  support  the  Committee’s  research  programme,  a  number  of  surveys 
were  undertaken.  Mailed  questionnaires  were  sent  to  all  architectural, 
engineering,  public  accounting  and  legal  firms  in  the  province.  These 
questionnaires,  which  were  completed  on  an  anonymous  basis,  requested 
detailed  information  regarding  manpower,  services,  and  clients; 
completing  them  was  a  complex  and  time-consuming  task  for  many  firms. 
Nonetheless,  a  most  impressive  rate  of  response  in  all  four  professions  was 
received:  69%  in  each  of  architecture  and  engineering;  67%  in  public 
accounting;  and  52%  in  law.  In  addition  to  the  mailed  questionnaire  survey 
of  firms,  face-to-face  interviews  were  conducted  with  professionals  and 
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paraprofessionals  in  a  representative  sample  of  firms  (approximately  25  in 
each  profession).  Finally,  sample  surveys  of  clients  of  professionals  were 
undertaken.  Interviews  were  conducted  either  face-to-face  or  by  telephone 
with  a  sample  of  85  clients  of  public  accountants,  drawn  randomly  from  a 
Dun  &  Bradstreet  sample  and  stratified  to  represent  small,  medium  and 
large  firms.  In  addition,  interviews  were  conducted  with  users  of  financial 
information,  such  as  chartered  bankers,  security  analysts  and  federal 
government  authorities.  With  regard  to  clients  of  lawyers,  a  sample  of 
business  firms  drawn  from  a  Dun  8c  Bradstreet  sample  and  stratified  to 
represent  large,  medium  and  small  businesses  were  interviewed  by 
telephone;  and  a  sample  of  individuals,  randomly  selected  from  the  records 
of  Land  Registry  Offices  and  County  and  Supreme  Courts,  was  surveyed  by 
mail.  The  response  rate  to  these  surveys  was,  from  the  business  sector,  64.4% 
and  from  the  individual  sector,  30.4%.  Because  of  the  difficulties  of 
identifying  enough  recent  clients  of  architects  and  engineers  to  draw  a 
random  sample,  the  sample  of  clients  in  these  professions  was  more 
informally  selected  and  smaller  in  size  (at  about  50).  Architecture  and 
engineering  clients  were  interviewed  by  telephone  and  face-to-face. 

Despite  the  formal  separation  of  the  two  lines  of  inquiry-working 
papers  and  briefs  from  interested  parties- there  were  a  number  of  informal 
links  between  them.  The  staffs  and  the  elected  members  of  professional 
organizations  were  most  accommodating  to  numerous  requests  by 
commissioned  and  in-house  researchers  for  specific  information  related  to 
their  research.  On  a  slightly  more  formal  level,  professional  and 
paraprofessional  organizations,  and  consumer  groups,  at  the  Committee’s 
request,  struck  liaison  committees  to  discuss  with  it  ongoing  research 
activities.  The  first  round  of  meetings  with  these  liaison  groups,  held  after 
the  receipt  of  preliminary  briefs,  centred  upon  the  definition  of  the  research 
agenda,  and  the  clarification  of  issues  raised  in  preliminary  in-house 
research.  A  second  round  was  held  after  the  completion  of  commissioned 
working  papers  to  receive  comments  on  those  papers. 

Throughout  the  process  of  investigation,  the  Committee  has  been 
struck  by  the  dedication  and  diligence  of  the  representatives  of  the 
professional,  paraprofessional  and  consumer  groups  with  whom  it  has 
dealt.  Numerous  written  submissions  have  been  received.  The  request  for 
preliminary  briefs  outlining  issues  resulted  in  93  responses:  29  from 
professional  and  paraprofessional  associations,  and  64  from  other 
interested  parties.  Over  2,000  organizations  and  individuals  have  responded 
to  the  brochure,  requesting  that  they  be  placed  on  our  mailing  list  and  kept 
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aware  of  the  Committee’s  activities.  Eighty-four  interim  briefs  were 
received:  21  from  professional  and  paraprofessional  associations,  63  from 
other  interested  parties.  The  Committee’s  discussions  with  representatives 
on  liaison  committees  have  often  been,  in  the  language  of  diplomacy,  “full 
and  frank’’.  Issues  such  as  those  with  which  this  Committee  is  charged, 
which  touch  so  directly  on  the  livelihood  of  individuals,  do  not  admit  of  an 
easy  consensus.  Nonetheless,  all  of  the  affected  groups  have  shown 
themselves  willing  to  engage  in  a  full  ventilation  and  discussion  of  these 
issues  in  an  effort  to  resolve  them. 

The  various  activities  of  the  Committee  have  produced  a  great  deal  of 
detailed,  and  sometimes  controversial,  material.  The  professions  under 
study  are  inherently  complex,  and  their  activities  vital  to  the  economic  and 
social  life  of  this  province.  They  do  not  lend  themselves  to  easy  judgements 
on  issues  bearing  on  their  regulation.  Accordingly,  the  Committee  has 
decided  that,  at  this  stage  in  its  inquiry,  the  interests  of  intelligent  public 
discussion  and  debate  would  be  furthered  by  asking  its  Research  Directorate 
to  prepare  and  release  a  Staff  Study  which  sets  out  the  issues  under  study, 
identifies  the  problems  which  each  issue  poses,  and  offers  some  preliminary 
thoughts  on  possible  resolution.  The  Committee  is  pleased  to  release  this 
Staff  Study  herewith. 

In  so  doing,  the  Committee  wishes  to  emphasize  that  the  views 
expressed  in  this  Staff  Study  are  those  of  the  Research  Directorate  alone. 
The  Committee  has  given  members  of  the  Research  Directorate  a 
completely  free  hand  in  analyzing  issues  as  they  see  fit,  and  has  no  position 
of  its  own  on  any  of  these  issues.  The  purpose  of  this  Staff  Study  is  to  focus 
discussion  and  to  sharpen  debate.  The  Committee  hopes  that  the  written 
briefs  submitted  by  way  of  reaction,  and  the  oral  presentations  that  will  be 
made  at  a  series  of  public  meetings  to  be  held  in  the  spring  and  early 
summer  of  1979,  will  assist  it  in  coming  to  reasoned  and  responsible  views 
on  some  of  Ontario’s  most  important  professions. 


H.  Allan  Leal,  Q.C., 


Committee  Member  Committee  Member 
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and  Council  and  Engineers  Practising  in  Ontario,  by 
Employment  Context 

7.4  Ontario  Architects  Association:  Council  and  Registration  202 

Board  and  Architects  Practising  in  Ontario,  by  Employment 
Context 

7.5  Ontario  Architects  Association:  Council  and  Registration  203 

Board  and  Membership  in  Architectural  Firms,  by  Postal 

Code  Location 

7  6  Law  Society  of  Upper  Canada:  Elected  Benchers  and  205 

Members,  by  Employment  Context 

7.7  Law  Society  of  Upper  Canada:  Elected  Benchers  and  205 

Members  in  Law  Firms,  by  Average  Size  of  Firm 
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7.8  Institute  of  Chartered  Accountants  of  Ontario:  Council  and  206 
Membership,  by  Employment  Context 

7.9  Institute  of  Chartered  Accountants  of  Ontario:  Council  and  207 
Membership,  by  Geographic  Location 

7.10  Society  of  Management  Accountants  of  Ontario:  210 

Councillors  At-large  and  Membership,  by  Employment 
Context 

7.11  Certified  General  Accountants  Association  of  Ontario:  211 

Board  of  Governors  and  Membership,  by  Employment 
Context 

7.12  Health  Disciplines  Board:  Disposition  of  Cases,  September  222 

30,  1975  to  December  31,  1976 

9.1  Percentage  of  Gross  Fees  Earned  by  C.A.  Firms  of  Different  267 

Size,  and  Other  Public  Accounting  Firms,  by  Service 
Categories 

9.2  Weighted  Average  Distribution  of  Gross  Fees  for  all  C.A.  268 

Firms,  by  Selected  Client  Groups 

9.3  Relative  Activity  in  Fields  of  Practice  (Architecture  and  271 

Engineering) 

9.4  Concentration  Ratios:  Engineering  Firms  by  Field  272 

9.5  Distribution  of  Client  Types  (Architecture  and  273 

Engineering) 

9.6  Percentage  of  Billings  Accounted  for  by  the  Top  and  Top  278 

Four  Firm  Activities  (Law) 

9.7  Percentage  of  Firms  Spending  More  Than  30%  of  Billable  279 

Time  in  an  Area,  by  Location  and  Size  of  Firm  (Law) 

9.8  Percentage  of  Lawyers  Spending  More  Than  50%  of  Their  280 

Billable  Time  in  an  Activity,  by  Size  of  Firm 

9.9  Concentration  Ratios  by  Specialty  (Law)  281 
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9.10  Percentage  Distribution  of  Law  Firms’  Clients  by  Type  of  282 
Client,  by  Location  and  Size  of  Firm,  Ontario,  1976 

9.11  Items  for  Which  Lawyer  Ever  Used  284 

9.12  “Here  is  a  list  of  ways  people  say  they  have  selected  their  293 
lawyers.  Which  of  these  would  you  most  likely  use  if  you 

were  selecting  a  lawyer?” 

11.1  Institute  of  Chartered  Accountants  of  Ontario:  Sources  of  327 
Complaints  Received  in  1975  and  1976 

1 1.2  Public  Perception  of  Likely  Sources  of  Complaints  Against  333 
Lawyers 


Part  I 

Introduction 


Chapter  1  An  Overview 

A.  The  Context 

In  Ontario,  as  in  most  other  Anglo-American  jurisdictions,  the  last 
decade  has  been  a  period  of  considerable  turbulence  for  the  professions.  The 
growth  of  the  consumer  movement,  the  increase  in  the  scale  of  government 
activity,  and  jurisdictional  disputes  between  and  among  professional  and 
paraprofessional  groups  themselves  have  led  to  increasing  public  scrutiny 
of  the  professions,  and  in  many  cases  to  legislative  change.  In  this  province, 
the  health  professions  have  experienced  a  process  of  review  and  change 
beginning  with  the  Gommittee  on  the  Healing  Arts  in  the  late  1960’s1  and 
culminating  in  The  Health  Disciplines  Act  in  1974.2In  Quebec,  sweeping 
legislative  change  has  occurred  in  the  form  of  a  Professional  Code 3 
governing  all  self-regulatory  professional  bodies  in  the  province,  and  the 
establishment  of  an  overseeing  body,  the  Office  of  the  Professions.  In 
Alberta,  a  legislative  committee  has  published  two  reports  on  the 
professions4  and  the  government  has  recently  released  a  policy  paper.5 6  In 
British  Columbia,  the  government  has  announced  that  it  is  considering  a 
study  of  the  self-governing  professions.  At  the  federal  level  in  Canada, 
amendments  to  the  Combines  Investigation  Act  A  intended  to  remove 
barriers  to  competition  within  the  professions,  have  resulted  in  major 
changes  in  the  policies  of  professional  bodies  towards  such  issues  as  fee 
determination  and  advertising.  In  the  United  States,  at  the  federal  level,  the 
Federal  Trade  Commission  and  the  Justice  Department  have  pursued  a 
similar  pro-competition  policy  toward  the  professions,  and  the  Supreme 
Court  has  ruled  against  professional  fee  schedules  and  advertising 
prohibitions.7  Both  Houses  in  the  United  States  Congress  have  undertaken 
investigations  of  the  accounting  profession  in  the  United  States;8  and 
several  state  legislatures,  notably  California,  have  enacted  legislation9 
drastically  restructuring  professional  regulatory  bodies.  In  the  United 


'Government  of  Ontario,  Committee  on  the  Healing  Arts,  Report  (Ontario:  Queen’s  Printer,  1970). 

2S.O.  1974,  c.  47. 

3S.Q.  19.73,  c.  43. 

4Government  of  Alberta,  Special  Committee  of  the  Legislative  Assembly  of  Alberta  on  Professions  and 
Occupations,  Report  I,  April,  1973  and  Report  II,  December,  1973  (Alberta:  Queen’s  Printer,  1973). 

Government  of  Alberta,  Policy  Governing  Future  Legislation  for  the  Professions  and  Occupations 
(Alberta:  Queen’s  Printer,  1978). 

6S.C.  1974-75-76,  c.  76. 

7See  Chapter  10  below. 

8United  States  Congress,  Senate  Committee  on  Governmental  Affairs,  Subcommittee  on  Reports, 
Accounting  and  Management,  Improving  the  Accountability  of  Publicly-Owned  Corporations  and 
their  Auditors  (Washington,  D.C.:  Government  Printing  Office,  1977);  United  States  Congress,  House 
of  Representatives  Committee  on  Interstate  and  Foreign  Commerce,  Subcommittee  on  Oversight  and 
Investigations,  Report  on  Federal  Regulation  and  Regulatory  Reform  (the  Moss  Report) 
(Washington,  D.C.:  Government  Printing  Office,  1976). 

9The  California  Business  and  Professions  Code,  amended  by  Senate  Bills  No.  21 16  and  1839,  approved 
by  the  governor  and  filed  with  the  secretary  of  state,  September  22,  1976. 
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Kingdom,  Royal  Commissions  are  currently  investigating  the  professions 
of  law  and  engineering.  In  Australia,  state  inquiries  into  the  professions  of 
law  and  accounting  are  in  progress. 

While  undergoing  such  extensive  external  review,  the  professions 
themselves  have  engaged  in  intensive  self-scrutiny.  Thousands  of 
professional  man-hours  have  been  spent  in  preparing  briefs  for 
commissions  and  committees  of  inquiry,  and  in  independently  developing 
and  revising  professional  policies.  In  Ontario  in  recent  years,  for  example, 
professional  associations  have  taken  several  initiatives  in  undertaking 
studies  and  group  discussions  on  issues  such  as  professional  competence, 
specialization,  advertising,  social  responsibility  and  public  accountability. 

In  this  general  environment,  the  Professional  Organizations 
Committee  was  asked  to  review  the  legislation  governing  accountants, 
architects,  engineers,  lawyers,  and  notaries  in  Ontario.  (For  those 
unfamiliar  with  these  professions,  a  brief  description  is  contained  in  the 
Addendum  to  this  chapter.) 

As  part  of  this  review,  the  Committee  asked  us,  as  its  Research 
Directorate,  to  prepare  a  Staff  Study.  The  purpose  of  the  Study  is  to  analyze 
and  synthesize  material  relating  to  a  number  of  key  issues  in  the  regulation 
of  the  professions.  The  issues  themselves  were  identified  by  an  analysis  of 
the  terms  of  reference  and  their  implications,  as  well  as  by  suggestions 
contained  in  the  preliminary  briefs  solicited  by  the  Committee.  The 
preparation  of  our  Study  was  greatly  assisted  by  the  material  presented  in 
intermediate  briefs  and  in  the  working  papers  commissioned  by  the 
Committee.  It  should  be  emphasized,  however,  that  the  views  expressed 
throughout  this  Study  are  our  own  views,  relating  to  issues  which  we 
deemed  to  be  central  to  the  regulatory  questions  at  hand. 

B.  The  Issues 

The  terms  of  reference  of  the  Committee  require  an  evaluation  of  some 
very  fundamental  matters  pertaining  to  the  appropriate  regulatory 
framework  for  each  of  the  four  professions  under  study.  These  issues 
involve  an  analysis  of  two  related  questions:  whether  regulatory 
intervention  in  a  particular  professional  market  is  justified;  and,  if  it  is, 
what  form  that  intervention  should  take.  Both  questions  raise  substantial 
difficulties  because  in  the  real  world  both  unregulated  professional  markets 
and  the  available  forms  of  regulatory  intervention  all,  to  some  extent, 
exhibit  imperfections.  Thus,  policy-makers  face  challenging  choices 
between  one  imperfect  state  of  the  world  and  another. 
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In  public  accountancy,  the  existing  regulatory  framework  (an 
exclusive  licensure  regime  administered  by  a  body-The  Public 
Accountants  Council— which  is  intended  to  represent  all  affected 
professional  interests)  is  under  challenge  principally  by  the  Certified 
General  Accountants  who  are  questioning  whether  the  field  of  public 
accountancy,  at  least  as  currently  defined,  should  be  exclusively  assigned  to 
members  of  the  Institute  of  Chartered  Accountants  of  Ontario. 

In  architecture  and  engineering,  existing  regulatory  frameworks  (self¬ 
regulating,  exclusive  licensure  regimes)  are  under  challenge  in  two 
respects.  First,  engineers  and  architects  are  in  conflict  over  the  question  of 
whether  engineers  should  be  entitled  to  design  certain  kinds  of  buildings 
which  architects  believe  should  properly  fall  within  the  exclusive  preserve 
of  their  profession.  Second,  in  addition  to  this  “horizontal”  demarcation 
problem,  “vertical”  demarcation  problems  have  arisen  in  both  professions 
with  respect  to  the  determination  of  the  appropriate  roles  and  regulatory 
frameworks  for  engineering  technologists  and  technicians  and 
architectural  technologists  respectively. 

In  law,  the  principal  questions  surrounding  the  existing  regulatory 
framework  (a  self-regulating,  exclusive  licensure  regime)  have  been 
prompted  by  submissions  by  paraprofessional  groups,  such  as  law  clerks 
and  community  legal  workers,  seeking  expanded  recognition  and 
prerogatives.  Ancillary  questions  have  arisen  as  to  the  scope  of  the  licensed 
functions  currently  exclusively  assigned  to  lawyers,  and  as  to  the 
appropriate  division  of  functions  between  lawyers  and  other  allied 
professions  and  occupations  who,  now  or  in  the  future,  might  desire  to 
perform  functions  in  these  fields. 

If  regulatory  intervention  is  justified,  and  the  nature  and  scope  of  the 
appropriate  regulatory  instrument  has  been  determined,  the  question 
which  then  arises  is,  “Who  should  administer  that  regulatory  regime?” 
Here  a  choice  between  direct  and  delegated  regulation  must  be  made  and  in 
either  case  a  range  of  issues  pertaining  to  the  public  accountability  of  the 
regulatory  body  must  be  addressed. 

Another  set  of  issues  common  to  entry  regulation  in  all  four 
professions  is  raised  by  the  question  of  Canadian  citizenship  as  a 
requirement  of  membership  of  a  profession  or  participation  in  its 
governance,  and  by  the  question  of  appropriate  transfer  rules  to  govern  the 
entry  of  in-migrating  professionals. 


18 


Professional  Regulation 


In  Part  II  of  our  Study,  we  develop  a  general  approach  to  these 
regulatory  framework  issues,  and  in  Part  III,  apply  that  approach  in  a 
specific  way  to  each  of  the  four  professions  under  study.  After  these 
regulatory  framework  issues  have  been  resolved,  a  number  of  questions 
pertaining  to  the  regulation  of  post-entry  conduct  of  professionals  are 
examined  in  Part  IV. 

One  issue  is  whether,  in  any  of  the  four  professions,  a  case  exists  for  a 
formal  specialty  certification  or  accreditation  system,  superimposed  on 
whatever  form  of  general  regulation  has  been  chosen,  to  enable  a  better 
matching  of  clients  with  special  problems  and  professionals  with  special 
expertise.  Alternative  responses  to  information  deficiencies  in  these 
professional  markets,  such  as  more  relaxed  rules  on  professional 
advertising,  must  also  be  considered  in  this  context. 

The  question  of  fee  determination  also  raises  a  series  of  issues.  These 
include  the  extent  to  which  market  forces  can  be  relied  on  to  determine 
professional  fees;  the  role  of  minimum,  maximum,  fixed  or  suggested  fee 
schedules;  and  the  advantages  and  disadvantages  of  relaxed  rules  on  price 
advertising. 

A  further  set  of  issues  is  raised  by  the  post-entry  regulation  of 
competence.  In  particular,  the  appropriate  roles  of  civil  liability  suits  for 
professional  negligence,  disciplinary  sanctions  for  incompetence,  and 
mandatory  continuing  education  or  re-examination  programmes,  all  call 
for  careful  review. 

With  respect  to  firm  structure,  the  Committee’s  terms  of  reference  call 
for  an  examination  of  whether  or  not  professional  firms  should  be 
permitted  to  incorporate.  This  matter  raises  some  difficult  questions 
relating  to  beneficial  ownership  requirements  for  shareholdings  in  such 
corporations,  and  questions  of  equity  raised  by  the  tax  treatment  of 
professional  corporations  contrasted  with  that  accorded  to  unincorporated 
professional  firms.  Related  issues  are  raised  by  the  concept  of  the 
multidisciplinary  firm  offering  mixed  forms  of  professional  services. 

The  increasing  proportion  of  employed  (as  opposed  to  self-employed) 
members  of  the  professions  raises  some  special  issues,  such  as  the  adequacy 
of  the  representation  of  their  interests  on  governing  bodies  of  the 
professions;  the  relationships  among  governing  bodies,  employed 
professionals,  and  employers  over  matters  such  as  the  employer’s  legal 
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ability  to  determine  what  qualifications  he  requires  in  his  employees  to 
perform  given  functions;  conflicts  between  professional  standards  and 
management  authority;  whether  employee  professionals  should  be 
permitted  to  unionize  and  the  principles  that  should  apply  to  the 
determination  of  appropriate  bargaining  units  in  the  event  that  they  are. 

While  outlining  those  issues  which  the  Study  addresses,  it  is  also 
appropriate  to  indicate  those  issues  which  we  have  not  addressed.  First,  we 
have  not  specifically  considered  direct  or  indirect  public  subsidies  as 
mechanisms  to  promote  public  access  to  professional  services.  These  issues 
are  especially  significant  in  the  legal  profession.  They  have  been  the  subject 
of  a  recent  inquiry  in  Ontario10  and  we  have  not  attempted  to  re-dll  this 
ground.  Similarly,  we  have  not  addressed  the  role  of  public  subsidization  or 
quota  policies  as  they  affect  rights  of  access  to  professional  education  and 
subsequent  professional  careers.  Second,  we  have  not  addressed  in  any 
direct  or  detailed  way  the  educational  systems  presently  in  place  in  each  of 
the  four  professions.  In  some  cases,  these  have  been  the  subject  of  recent 
inquiry  by  other  bodies,  but  in  any  event,  we  have  not  felt  equipped,  in 
terms  of  time,  expertise,  or  resources,  to  engage  in  a  full-scale  review  of  the 
merits  of  existing  educational  programmes.  Similarly,  we  have  not 
embarked  upon  any  serious  analysis  of  manpower  planning  or  forecasting 
in  any  of  the  four  professions.  We  have  been  mindful  of  the  fact  that  the 
Committee’s  appointment  was  prompted  by  a  number  of  rather  specific  and 
pressing  concerns  facing  the  government  in  these  professions  and  that 
priorities,  both  in  terms  of  resources  and  time,  needed  to  be  established 
accordingly. 

C.  General  Points  of  Emphasis 

It  is  appropriate  that  we  should  state  at  the  outset  certain  general 
emphases  that  our  proposals  reflect. 

First,  in  three  of  the  four  professions  under  study-accounting, 
architecture,  and  engineering-the  principal  regulatory  problem  revolves 
around  the  protection  of  third  party  interests,  not  second  party  (client) 
interests  as  is  the  case  in  the  prototypical  professions  of  medicine  and  law. 
This  poses  special  challenges  in  designing  regulatory  strategies  that  will 
ensure  not  only  that  professional  services  purchased  are  of  an  appropriate 
quality,  but  also  that  an  appropriate  quantity  of  services  is  purchased  to 


10Government  of  Ontario,  Ministry  of  the  Attorney  General,  Report  of  the  Task  Force  on  Legal  Aid  (the 
Osier  Report),  Part  I  (Ontario:  Queen’s  Printer,  1974). 
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protect  these  third  party  interests.  In  other  words,  parallel  regulation  of  the 
demand  for  and  supply  of  professional  services  is  required.  This  issue  has 
been  little  addressed  in  previous  analyses  of  the  professions. 


Second,  the  Study  generally  accepts  that  once  a  case  has  been  made  for 
regulation  of  these  professional  markets,  appropriately  tempered  forms  of 
self-regulation  are  to  be  preferred  to  direct  state  regulation.  We  see  this 
endorsement  of  the  concept  of  self-regulation  as  essential  to  the  protection 
and  promotion  of  trust  relationships  between  professionals  and  their 
clients.  Without  their  clients’  trust,  professionals  could  not  perform  their 
unique  functions.  The  trust  inherent  in  the  delegation  of  regulatory 
authority  from  the  state  to  a  self-governing  profession  reinforces  the 
confidence  required  at  the  level  of  individual  practitioner-client 
relationships. 


Third,  while  recognizing  the  central  role  of  self-regulation  in  the 
regulation  of  professional  markets,  we  are  nevertheless  compelled  also  to 
recognize  that  self-regulation  is  still  regulation,  self-government  is  still 
government,  and  that  it  is  as  possible  to  have  too  much  regulation  or 
government  as  it  is  to  have  too  little.  In  the  course  of  this  Study,  we  identify 
some  areas  of  professional  activity  where  more  stringent  regulation  seems 
called  for;  for  example,  post-entry  regulation  of  professional  competence. 
On  the  other  hand,  we  also  identify  a  number  of  areas  of  existing  regulation 
where  a  lightening  of  the  regulatory  presence  seems  called  for.  Some 
existing  forms  of  exclusive  licensure  seem  to  us  overly  expansive  and 
conducive  to  excessive  restrictions  on  entry  and  undue  rigidities  in 
manpower  markets.  As  well,  existing  forms  of  regulation  of  post-entry 
activity,  for  example,  advertising  and  the  formation  of  multidisciplinary 
firms,  seem  to  us  to  be  excessive.  The  net  effect  of  all  of  our  proposals  would 
be  to  reduce  the  existing  level  of  regulation  in  the  professions,  not  increase 
it. 


In  particular,  we  note  that  restriction  on  the  rights  to  practise  through 
licensure  represents  only  one  possible  regulatory  response  among  several. 
Indeed  it  is  the  most  extreme  response  and  is  thus  justified  only  by  the  most 
compelling  circumstances.  Our  inclination  has  been  to  limit  the  scope  of 
licences  as  much  as  possible,  consistent  with  the  need  to  protect  vulnerable 
clients  and  third  parties.  Where  licensure  is  not  required,  we  have 
considered  the  advisability  of  establishing  certification  regimes  with  a 
statutory  base,  but,  again,  only  as  required  in  the  circumstances. 
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Fourth,  where  licensing  and  certification  regimes  are  really  needed, 
they  must  be  treated  as  serious  governing  instruments.  In  the  limited 
circumstances  in  which  licensing  and  certification  powers  need  to  be 
exercised,  we  have  thus  paid  considerable  attention  to  the  structures  and 
processes  through  which  they  are  exercised.  In  particular,  we  have 
emphasized  the  importance  of  public  accountability. 

Fifth,  throughout  our  Study  we  emphasize  both  explicitly  and 
implicitly  the  importance  of  innovation  in  professional  markets  and  the 
correlative  importance  of  eliminating  unjustified  regulatory  constraints  on 
the  ability  of  individual  professionals  and  professional  firms  to  exploit 
their  innovative  abilities  to  the  fullest  in  improving  existing  professional 
delivery  systems.  A  relaxation  of  existing  restrictions  on  advertising  and 
multidisciplinary  firms  are,  again,  important  examples  of  this  emphasis. 
The  four  professions  under  study  comprise  an  important  resource  of 
creative  and  talented  people.  Given  the  commitment  to  both  integrity  and 
excellence  in  professional  dealings  that  we  have  observed  in  the  course  of 
this  Study,  it  would  be  incongruous  for  either  the  governing  bodies  of  these 
professions  or  any  other  agency  to  promote  regulatory  policies  that  unduly 
crimp  or  constrain  those  talents.  For  this  reason,  we  have  placed  less 
emphasis  than  has  been  customary  on  analyzing  appropriate  entry 
qualifications  within  licensed  functions,  where  debate  tends  to  be 
indeterminate,  and  more  emphasis  than  has  been  customary  on  evaluating 
conduct  regulation. 

Finally,  we  should  state  unequivocally  at  this  point  that  this  Study  is 
premised  on  the  view,  strongly  supported  by  the  research  undertaken  for  the 
Committee,  that  the  four  professions  under  study  are  all  in  good  health  and 
that  radical  changes  are  not  called  for.  Our  proposals  are  attempts  to 
identify  those  margins  of  adaptation  and  adjustment  where  excellence,  in 
all  its  dimensions,  can  be  even  more  fully  attained. 
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A.  Accountancy1 

The  practice  of  accounting  in  Ontario  is  currently  regulated  by  the 
Public  Accountants  Council  (PAC)  under  the  licensing  powers  given  it 
under  The  Public  Accountancy  Act  2 3 

At  the  present  time,  licensure  of  new  practitioners  is  effectively 
restricted  to  members  of  the  qualifying  body,  the  Institute  of  Chartered 
Accountants  of  Ontario  (ICAO). 

The  history  of  professional  accounting  organizations  in  Ontario 
begins  with  the  founding  of  the  Institute  6£  Chartered  Accountants  of 
Ontario  in  1879.  The  ICAO  was  incorporated  by  Special  Act  of  the  Ontario 
Legislature  in  the  1882-83  session. 

In  the  period  1913-1949  several  federal  and  provincial  accounting 
organizations  were  formed.  These  included  the  federal  and  provincial 
Certified  General  Accountants  Associations,  the  Canadian  Society  of  Cost 
Accountants,  the  Certified  Public  Accountants  Association  of  Ontario,  the 
Accredited  Public  Accountants  Association,  the  Society  of  Industrial  and 
Cost  Accountants  of  Ontario  and  the  International  Accountants  and 
Executive  Corporation. 

In  1947,  discussion  began  among  professional  accounting  groups 
regarding  regulation  of  the  public  accounting  field.  The  first  Public 
Accountancy  Act 3  in  Ontario  became  law  in  1950. 

The  Act  created  a  Public  Accountants  Council  charged  with  the 
issuance  and  revocation  of  licences  for  public  accountants.  The  Act 
provided  for  two  qualifying  bodies,  the  Institute  of  Chartered  Accountants 
of  Ontario  and  the  Certified  Public  Accountants  Association.  As  well,  the 
Act  included  a  “grandfather”  provision  for  lifetime  licensing  of  individuals 
who  had  been  in  practice  at  the  time  of  the  Act  but  who  might  not  meet  the 
new  prescribed  standards. 

In  1962,  amendments  to  The  Public  Accountancy  Act4  were  passed. 
Their  purpose  was  to  clarify  the  meaning  of  the  term  ‘public  accountant’;  to 


^ee  Appendix  A  to  the  Research  Directorate’s  Staff  Study,  “The  History  and  Organization  of  The 
Accounting  Profession  in  Ontario,’’  (1978)  (available  upon  request  to  the  Professional  Organizations 
Committee). 

2R.S.O.  1970,  c.  373. 

3R.S.O.  1950,  c.  302. 

4S.O.  1961-1962,  c.  113. 
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change  the  original  Act  in  order  to  accommodate  a  union  between  the 
Institute  of  Chartered  Accountants  of  Ontario  and  the  Certified  Public 
Accountants  Association,  and  to  limit  licences  to  members  of  the  qualifying 
body  (only  the  ICAO)  and  to  those  who  had  been  licensed  as  public 
accountants  in  the  past.  In  addition,  licensure  was  made  available  on  the 
basis  of  membership  in  the  Certified  General  Accountants  Association  of 
Ontario  (CGAAO)  at  a  single  point  in  time.  Members  and  students  of  that 
body  as  of  April  1,  1962  (who  either  before  that  date  or  subsequently  passed 
the  C.G.A.  exams  and  met  a  three-year  experience  requirement)  were 
eligible  for  licensure.  Those  taking  out  CGAAO  membership  after  that  date 
were  not  to  be  eligible.  Finally,  there  was  also  a  discretionary  clause  in  the 
Act  whereby  the  Council  could  exempt  any  person  from  the  conditions  of 
qualification. 

The  Public  Accountancy  Act  has  not  been  altered  or  amended  since 
1962.  One  major  development  since  that  time  has  been  the  ICAO’s  1970 
decision  to  make  a  university  degree  a  prerequisite  for  entrance  into  its 
training  programme. 

The  Public  Accountants  Council  consists  of  fifteen  members,  twelve  of 
whom  are  appointed  by  the  ICAO  and  three  of  whom  are  elected  by  non- 
C.A.  licensees.  The  Council  grants  licences,  administers  and  enforces  its 
rules  of  professional  conduct  and  acts  against  individuals  or  firms 
practising  public  accounting  in  violation  of  the  Act.  The  Council  is  not 
involved  in  accounting  education.  As  of  November,  1978,  the  PAC  had 
licensed  6,367  public  accountants  of  whom  5,929  were  C.A.’s,  70  were 
C.G.A.’s  and  368  were  classified  as  “other”. 

The  Institute  of  Chartered  Accountants  (ICAO)  is  the  qualifying  body 
for  licensure  in  the  province  of  Ontario.  It  has  a  statutory  base  in  a  Special 
Act  of  the  Ontario  Legislature.  The  Institute  is  actively  involved  in  research 
and  in  the  setting  of  accounting  standards  as  part  of  the  national  C.A. 
organization.  As  of  December,  1978,  the  Institute  had  13,757  members  and 
4,197  students. 

The  Certified  General  Accountants  Association  of  Ontario  (CGAAO) 
is  a  voluntary  association  of  accountants  working  in  government,  industry, 
and  public  practice.  It  is  provincially  incorporated.  The  Association 
provides  training  programmes  for  members  and  students.  As  of  November, 
1978,  the  CGAAO  had  2,845  members  and  approximately  7,000  students 
enrolled  in  its  courses. 
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The  Society  of  Management  Accountants  of  Ontario  (SMAO)  is  a 
voluntary  organization  which  educates  and  certifies  accountants  who  work 
as  management  accountants  in  industry,  government  and  public  practice. 
It  awards  the  designation  “R.I.A.”;  that  is,  Registered  Industrial 
Accountant.  A  provision  in  The  Public  Accountancy  Act  states  thattheTrt 
does  not  preclude  members  of  the  SMAO  from  practising  as  industrial 
accountants,  cost  accountants  and  cost  consultants  and  accordingly 
associating  themselves  with  internal  financial  statements.  The  Society  has  a 
statutory  base,  being  established  in  1941  under  a  private  member’s  bill.  The 
Society’s  objects  relate  to  promoting  the  knowledge  of  members  involved  in 
industrial  and  cost  accounting  and  in  business  organization  and 
administration.  Towards  this  end,  the  Society  offers  courses  to  students  and 
members.  As  of  November,  1978,  the  Society  had  4,722  members  and  10,933 
students. 

The  Institute  of  Accredited  Public  Accountants  (IAPA)  of  Ontario  is  a 
provincially  incorporated  voluntary  association  of  accountants.  The 
Ontario  body  represents  a  1 958  merger  of  the  Institute  and  the  International 
Accountants  and  Executives  Corporation.  Membership  is  restricted  to 
holders  of  public  accounting  licences.  The  Institute’s  Supplementary 
Letters  Patent  of  1963  sets  out  the  objects  of  the  Institute,  which  relate  to  the 
promotion  of  knowledge  of  its  members.  The  Institute  cannot  conduct  its 
own  training  programmes  for  students,  but  A.P.A.  firms  approved  by  the 
ICAO  can  train  C.A.  students.  As  of  November,  1978,  the  Institute  of 
Accredited  Public  Accountants  had  approximately  140  members. 

The  statutory  bases  of  the  ICAO  and  SMAO  afford  them  greater 
protection  of  their  designations  (C.A.  and  R.I.A.  respectively)  than  is  the 
case  for  the  CGAAO  and  the  IAPA. 

B.  Architecture5 

The  practice  of  architecture  in  Ontario  is  currently  regulated  by  the 
Ontario  Association  of  Architects  (OAA)  under  the  licensing  and  self- 
governing  powers  given  it  under  The  Architects  Act.6 

The  history  of  the  OAA  stems  back  to  the  Architectural  Guild  which 
was  formed  in  Toronto  in  1887.  The  OAA  held  its  first  meeting  two  years 


5See  Appendix  C  to  the  Research  Directorate’s  Staff  Study,  “The  History  and  Organization  of  the 
Architectural  Profession  in  Ontario,”  (1978)  (available  upon  request  to  the  Professional  Organizations 

Committee). 

6R.S.O.  1970,  c.  27. 
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later.  From  the  year  1890,  when  T he  Architects  Act1  was  first  enacted  and  the 
OAA  incorporated  in  this  province,  to  the  year  1931,  the  OAA  had  the 
power  to  certify  its  members  as  “Registered  Architects”,  but  not  to  license 
them  in  the  sense  of  restricted  rights  to  practise.  In  1 93 1 ,7  8  a  maj  or  revision  to 
the  legislation  occurred.  On  the  one  hand,  a  Registration  Board  with 
licensing  and  regulatory  powers  over  architects  was  established.  On  the 
other  hand,  the  OAA’s  objects  were  changed  to  relate  generally  to  providing 
the  means  and  facilities  for  promoting  the  knowledge,  proficiency  and  high 
standards  and  ethics  of  architects.  In  1935  these  functions  were  integrated 
within  one  organization,  namely  the  Ontario  Association  of  Architects. 
The  Architects  Act 9  provides  for  two  separately  elected  bodies:  (i)  the 
Registration  Board  of  the  OAA  which  has  powers  over  admission,  licensing 
and  discipline  of  members;  and  (ii)  the  Council  of  the  OAA  which  handles 
the  internal  administration  and  management  and  the  external  liaison 
responsibilities  of  the  profession.  In  November,  1978,  the  OAA  reported 
some  2,279  members.  This  figure  includes  1,724  architect  members,  and  a 
total  of  555  members  in  the  categories  of:  honorary,  associate,  retired, 
graduate  associate,  and  student  associate. 

The  Association  of  Architectural  Technologists  of  Ontario  (AATO)  is 
a  non-statutory  body,  provincially  incorporated  in  1969.  It  began  with  ten 
members  and  has  since  expanded  to  521  members  (as  of  October,  1978),  of 
which  379  are  technologists,  18  are  technicians  and  124  are  students.  The 
AATO  does  not  hold  a  reserve  of  title  vis  a  vis  the  use  of  the  term 
“architectural  technologist”.  It  does,  however,  confer  on  its  members  the 
right  to  use  the  designation  M.A.A.T.O.  (Member  of  the  Association  of 
Architectural  Technologists  of  Ontario).  This  organization’s  charter 
creates  a  Council  responsible  for  regulating  the  conduct  of  its  members  and 
providing  administrative  and  liaison  functions  for  the  Association,  and  a 
Certification  Board,  which  is  accountable  to  the  Council,  and  which 
handles  applications  for  membership  in  the  Association. 

C.  Engineering10 

The  practice  of  engineering  in  Ontario  is  currently  regulated  by  the 
Association  of  Professional  Engineers  of  Ontario  under  the  licensing  and 
self-governing  powers  given  it  under  The  Professional  Engineers  Act.11 


753  Viet.,  c.  41. 

821  Geo.  V,  c.  43. 

9S.O.  1935,  c.  90. 

10See  Appendix  D  to  the  Research  Directorate’s  Staff  Study,  “The  History  and  Organization  of  the 
Engineering  Profession  in  Ontario,”  (1978)  (available  upon  request  to  the  Professional  Organizations 
Committee). 

uR.S.O.  1970,  c.  366. 
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The  APEO  was  created  with  the  passage  of  the  first  Professional 
Engineers  Act  in  1922. 12  Before  that  date  there  were  several  voluntary 
associations  serving  the  educational  and  professional  interests  of  engineers. 
In  1919,  a  group  of  these  associations  created  an  Advisory  Conference 
Committee  to  prepare  and  promote  draft  legislation  for  professional 
engineers.  T he  Professional  Engineers  Act  of  1922  provided  that  the  APEO 
would  regulate  entrance  qualifications  and  use  of  the  title  only;  in  other 
words,  the  APEO  was  a  certifying,  but  not  a  licensing,  body.  It  was  not  until 
193713  that  the  APEO  became  the  official  licensing  body  for  the  profession 
in  Ontario.  The  1940’s  and  1950’s  saw  some  minor  changes  to  the  Act,  but 
in  1969  major  amendments  served  inter  alia  to  clarify  the  regulatory  powers 
of  the  APEO  and  its  Council  and  to  bring  the  procedural  aspects  of  the  Act 
in  line  with  the  safeguards  proposed  in  the  Report  of  the  Royal 
Commission  on  the  Inquiry  into  Civil  Rights  (the  McRuer  Report).14  The 
Professional  Engineers  Act  1968-6915  has  not  been  significantly  amended 
since  that  date.  As  of  November,  1978,  the  APEO  had  a  membership  of 
43,637  full  members  and  approximately  1,700  graduate  engineers  in 
training  who  were  not  yet  full  members.  It  constitutes  by  far  the  largest 
professional  organization  in  Ontario. 

The  Consulting  Engineers  of  Ontario  (CEO)  is  a  voluntary  association 
of  Canadian-owned  and  operated  member  firms  in  the  consulting 
engineering  profession  in  Ontario.  The  CEO  is  a  member  organization  of 
the  Association  of  Consulting  Engineers  of  Canada.  The  Ontario 
association  was  provincially  incorporated  in  1975.  As  of  May,  1978,  the 
CEO  represented  375  consulting  engineering  firms. 

The  Ontario  Association  of  Certified  Engineering  Technicians  and 
Technologists  (OACETT)  is  a  non-statutory  voluntary  association  which 
was  provincially  incorporated  in  1962.  OACETT  was  an  outgrowth  of  the 
APEO’s  certification  programme  for  engineering  technicians  and 
technologists.  Although  a  separate  legal  entity  from  1962  onward, 
OACETT  remained  linked  to  the  APEO  in  varying  degrees  until  1973.  In 
that  year,  OACETT  took  over  full  responsibilities  with  respect  to  the 
admission,  registration  and  certification  of  its  members.  OACETT  has  a 
reserve  of  title  with  respect  to  the  terms  “certified  engineering  technician” 


12S.O.  1922,  c.  59. 

xlThe  Professional  Engineers  Amendment  Act,  S.O.  1937,  c.  98. 

14Government  of  Ontario,  Royal  Commission  on  the  Inquiry  into  Civil  Rights,  Report  (the  McRuer 
Report),  No.  1,  Vol.  3  (Ontario:  Queen’s  Printer,  1968). 

15S.O.  1968-69,  c.  99. 
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or  “certified  engineering  technologist”  which  are  registered  under  the 
federal  Trade  Marks  Act;16  this  does  not  preclude  others  from  practising  in 
the  field  of  engineering  technology. 

As  of  October,  1978,  OACETT  had  9,589  members.  This  number 
included  3,410  engineering  technologists,  2,746  senior  engineering 
technicians,  1,854  engineering  technicians,  1,530  associate  members  and  49 
in-training  members. 

D.  Law17 

The  practice  of  law  in  Ontario  is  currently  regulated  by  the  Law 
Society  of  Upper  Canada  (LSUC)  under  the  licensing  and  self-governing 
powers  given  it  in  The  Law  Society  Act.16 

The  history  of  the  Law  Society  goes  back  to  the  year  1797  when  An  Act 
for  the  Better  Regulating  the  Practice  of  the  Law19  was  passed,  dealing  with 
admission  to  practise  of  barristers,  advocates,  solicitors  and  attorneys,  and 
vesting  regulatory  jurisdiction  in  the  Law  Society  subject  to  some  measure 
of  oversight  from  the  courts. 

I 

In  1822, 20  the  Law  Society  was  incorporated  by  statute,  but  attorneys 
(superior  court  advocates)  were  no  longer  required  to  be  members  of  the 
Law  Society  and  were  instead  subject  to  the  supervision  of  the  courts.  There 
were,  however,  no  restrictions  on  a  person  becoming  both  a  barrister  and  an 
attorney.  The  first  solicitors  were  admitted  to  practise  following  the 
enactment  of  The  Chancery  Act  of  1837. 21  In  1857,  An  Act  to  Amend  the 
Law  For  the  Admission  of  Attorneys 22  placed  barristers,  attorneys  and 
solicitors  all  under  the  control  of  the  Law  Society,  which  thereby  had  to 
issue  a  certificate  of  fitness  before  practitioners  could  be  admitted  to 
practise.  The  profession  has  been  thus  fused  within  the  Law  Society  ever 
since,  with  all  members  admitted  both  as  barristers  and  solicitors. 


16R.S.C.  1970,  c.  T-10. 

17See  Appendix  B  to  the  Research  Directorate’s  Staff  Study,  “The  History  and  Organization  of  the  Legal 
Profession  in  Ontario,”  (1978)  (available  upon  request  to  the  Professional  Organizations  Committee). 
18R.S.O.  1970,  c.  238. 

1937  Geo.  Ill,  c.  13. 

20An  Act  for  the  Better  Regulating  the  Practice  of  the  Law,  2  Geo.  IV,  c.  5. 

21 7  Wm.  IV,  c.  2. 

2220  Viet.,  c.  63. 
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In  1 859  there  was  a  consolidation  of  the  various  Acts  regarding  the  Law 
Society  in  An  Act  Respecting  the  Law  Society  of  Upper  Canada ,23  Revisions 
to  the  Act  over  the  next  century  served  to  develop  the  organization  of  the 
profession  through  the  Law  Society.  A  review  and  amendment  of  The  Law 
Society  Act  occurred  in  1970,  primarily  regarding  election  and  discipline 
processes  within  the  LSUC. 

The  affairs  of  the  Law  Society  today  are  governed  by  its  Benchers, 
elected  by  the  membership,  and  a  Treasurer  (or  president),  elected  by  the 
Benchers. 

The  total  number  of  lawyers  licensed  by  the  Law  Society  of  Upper 
Canada  as  of  November,  1978,  was  12,303. 

The  legal  profession  is  also  organized  through  the  Ontario  Branch  of 
the  Canadian  Bar  Association  (CBA),  a  voluntary  organization  with 
provincial  branches  incorporated  by  private  act  of  the  federal  Parliament 
in  1921.  While  the  Law  Society  serves  as  the  licensing  and  disciplinary  body 
for  lawyers  in  this  province,  the  objects  of  the  Ontario  Branch  of  the  CBA 
relate  solely  to  such  professional  issues  as  advancing  the  science  of 
jurisprudence  and  promoting  a  professional  identity  and  dialogue  among 
lawyers.  In  October,  1978,  there  were  approximately  1 1,000  members  of  the 
CBA  in  Ontario,  including  about  2,500  student  members. 

The  Institute  of  Law  Clerks  of  Ontario  is  a  voluntary  association, 
provincially  incorporated  in  1968.  The  Institute  is  devoted  to  promoting 
unity  and  educational  development  among  law  clerks  in  Ontario.  The 
Institute  does  not  have  certifying  or  licensing  powers.  The  Board  of 
Directors  admits  members,  who,  except  for  those  who  are  honorary  or  ex 
officio  members,  must  have  qualifying  employment  as  law  clerks  within 
the  definition  in  the  Institute’s  bylaws.  As  of  November,  1978,  there  were 
314  members  of  the  Institute.  ^  ^ 

I 

The  Metropolitan  Legal  Secretaries  Association  (MTLS)  is  another 
voluntary  organization  of  legal  personnel  in  Ontario.  The  Toronto  chapter 
was  chartered  in  1974  as  a  part  of  the  National  Association  of  Legal 
Secretaries  (International),  which  was  founded  in  the  United  States  over  a 
quarter  of  a  century  ago.  The  objectives  of  the  Association  centre  on 
promoting  continuing  education  and  high  standards  of  practice  and 
conduct.  As  of  November,  1978,  the  MTLS  had  92  members. 


23C.S.U.C.  1859,  c.  33. 
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Neither  the  designation  “law  clerk”  nor  the  designation  “legal 
secretary”  is  reserved  to  members  of  any  particular  organization. 

Other  professional  actors  in  the  legal  arena  in  Ontario  include 
community  legal  clinics  and  other  legal  services  organizations.  Examples 
of  these  groups  are  Parkdale  Community  Legal  Services,  Injured  Workers’ 
Consultants  and  Metro  Tenants’  Legal  Services.  Action  on  Legal  Aid  is  the 
umbrella  organization  for  a  number  of  community  legal  services  in 
Toronto.  The  work  of  these  groups  is  conducted  by  a  combination  of  non¬ 
lawyer  community  legal  workers,  law  students  and  lawyers. 

Today,  community  legal  clinics  are  funded  primarily  through  the 
Clinical  Funding  Committee  of  the  Legal  Aid  Plan,  which  was  created  by 
Regulation  160  under  the  Ontario  Legal  Aid  Act  in  1976.  The  Plan  is 
administered  by  the  Law  Society  and  largely  funded  by  the  provincial 
government. 

E.  Notaries24 

The  practice  of  notaries  public  in  Ontario  is  currently  regulated 
directly  by  the  government.  Legislation  governing  notaries  public  was  first 
enacted  in  1869.25  Major  changes  in  The  Notaries  Act  occurred  in  196226 
when  provision  was  made  to  allow  a  notary’s  commission  to  expire  every 
three  years  with  a  provision  for  re-examination  and  renewal.  The  Act  has 
since  been  amended  but  not  in  a  major  way.  Notaries  are  appointed  by  the 
Lieutenant  Governor  in  Council  on  the  recommendation  of  the  Attorney 
General.  Lawyers  wishing  to  become  notaries  can  apply  directly  to  the 
Official  Documents  Section  of  the  Ministry  of  Government  Services  and, 
upon  payment  of  a  $25  fee,  become  notaries.  Non-lawyer  notaries  must 
make  application  for  a  notarial  commission  and  must  be  examined  by  a 
provincial  examiner.  The  examination  is  administered  by  a  designated 
official  in  the  Ministry  of  the  Attorney  General  or  by  a  district  or  county 
court  judge. 


24See  Nina  Schloesser,  “History  and  Organization  of  Notaries  in  Ontario,’’  internal  working  document 
prepared  for  the  Professional  Organizations  Committee,  (1979)  (available  upon  request  to  the 
Professional  Organizations  Committee). 

2533  Viet.,  c.  6. 

26S.O.  1962,  c.  91. 
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A.  Introduction 

In  order  to  address  the  issues  identified  in  Part  I,  we  need  to  develop  an 
analytic  framework.  Such  a  framework  will  do  four  things.  First,  it  will 
specify  the  various  interests  and  principles  that  are  of  relevance  to  the 
regulation  of  the  professions.  Second,  it  will  identify  the  characteristics  of 
the  practice  of  the  professions  that  may  constitute  a  rationale  for  regulatory 
intervention.  Third,  it  will  survey  the  various  regulatory  options  or 
instruments  that  are  available  for  responding  to  these  needs.  And  fourth,  it 
will  describe  the  manner  in  which  the  weighing  of  the  costs  and  benefits  of 
each  potential  response  is  to  be  undertaken,  both  in  terms  of  the  assessment 
of  impacts  on  various  interests  and  in  terms  of  adherence  to  general 
principles  of  policy  formation.  Equipped  with  these  analytic  tools,  we  can 
then  turn,  in  Part  III,  to  a  discussion  of  the  scope  of  regulated  practice  and 
the  nature  of  the  regulatory  structure  in  each  profession,  and  thereafter,  in 
Part  IV,  to  a  consideration  of  a  number  of  specific  issues  affecting  all  the 
professions  under  study. 

One  can  hardly  commence  an  analysis  of  professional  regulation 
without  some  elaboration  of  the  concept  of  the  public  interest.  Indeed, 
virtually  all  participants  in  the  debate  over  regulatory  policy  concede 
promotion  of  the  “public  interest”  as  the  criterion  by  which  alternative 
policies  should  be  evaluated.  At  first  glance,  then,  it  would  appear  that  the 
task  of  identifying  appropriate  regulatory  policy  is  quite  straightforward; 
one  needs  only  to  find  the  policy  which  best  promotes  the  public  interest. 
Unfortunately,  this  yardstick  is  a  most  elastic  measure,  changing  in 
definition  and  in  calibration  with  every  different  participant  in  the  debate. 
Reasonable  people  can  and  do  differ  in  their  assessments  of  the  composition 
of  the  public  interest,  with  respect  to  which  interests  are  to  be  taken  into 
account,  how  they  are  to  be  weighed,  and  which  principles  are  to  govern  the 
balancing  of  these  interests.  Indeed  it  appears  that  the  “public  interest”  as  a 
concept  does  not  have  any  clear  substantive  content;1  it  can  more  usefully  be 
understood  as  a  characterization  of  the  debate  about  the  definition  and 
weighing  of  various  relevant  interests.2  We  return  at  the  end  of  our 
discussion  in  Part  II  to  a  consideration  of  the  public  interest  understood  in 
this  way.  We  commence  now  with  a  specification  of  the  interests  that  need 
to  be  considered  in  the  evaluation  of  regulatory  policy  options. 


Tor  an  elaboration  of  this  argument,  see  especially  Glendon  Schubert,  The  Public  Interest  (New  York: 
The  Free  Press  of  Glencoe,  1960);  see  also  David  Truman,  The  Governmental  Process  (New  York: 
Knopf,  1951). 

Tor  an  elaboration  of  this  interpretation  of  the  public  interest,  see  Richard  E.  Flathman,  The  Public 
Interest  (New  York:  John  Wiley,  1966). 


Chapter  2  Interests  and  Principles 

A.  Interests  in  the  Practice  of  the  Professions 

The  relevant  interests  can  be  broken  down  into  three  categories:  those 
of  first  parties  (i.e.  persons  associated  with  the  provision  of  professional 
services);  those  of  second  parties  (i.e.  clients  or  consumers  of  professional 
services);  and  those  of  third  parties  (i.e.  persons  who  are  affected  by  the 
interaction  between  providers  and  clients).  In  the  first  category  we  include 
professional  practitioners  themselves,  aspiring  entrants  to  professional 
ranks,  allied  professionals,  paraprofessionals,  and  educators.  In  the  second 
category,  there  are  clients  and  employers;  and  in  the  third  category,  we 
include  directly  affected  third  parties  and  citizens  at-large.  In  each  case  we 
identify  some  of  the  basic  ways  in  which  these  interests  are  affected  by 
professional  practice. 

1.  Professionals 

When  considering  the  practitioners  of  a  profession,  it  is  necessary  to 
distinguish  between  the  interests  of  individual  professionals  and  the  group 
interests  of  the  profession  as  a  whole. 

The  individual  professional  has  an  interest  in  the  rate  of  return  to  his 
investment  of  time,  labour  and  capital  in  training  for  and  in  practising  his 
profession.  Returns  are  partly  monetary,  of  course,  but  they  also  involve 
non-monetary  dimensions  such  as  pride  in  craft,  status  in  society,  the 
opportunity  to  do  “interesting”  work,  etc. 

At  the  level  of  the  group  as  a  whole,  a  profession  has  an  interest  in 
protecting  and  extending  its  scope  of  practice  as  far  as  possible,  preferably 
on  an  exclusive  basis.  Furthermore,  in  order  to  enhance  its  status  within 
society  a  profession  may  choose  to  limit  the  extent  to  which  it  permits  its 
members  to  indulge  in  competitive  behaviour  characteristic  of 
commercial  and  labour  organizations.  It  may  also  perceive  such  behaviour 
as  inconsistent  with  the  requirements  of  high  ethical  standards  demanded 
of  the  profession. 

To  some  extent  the  pursuit  of  individual  goals  by  professional 
practitioners  may  come  into  conflict  with  the  interests  of  the  group  as  a 
whole.  In  particular,  practitioners  may  choose  to  innovate, both  in  terms  of 
the  production  of  “professional”  services  using  paraprofessional  personnel 
and  in  terms  of  marketing  strategies,  in  such  a  way  as  to  threaten  group¬ 
wide  interest.  In  these  cases,  not  only  would  there  be  a  divergence  between 
the  interests  of  the  individual  practitioner  and  the  profession  at-large,  but 
there  may  be  offsetting  interests  for  the  individual  himself,  qua 
entrepreneur  on  the  one  hand  and  qua  member  of  the  profession  on  the 
other. 


36  Professional  Regulation 


*  2.  Aspiring  Entrants 

The  interests  of  those  who  aspire  to  practise  a  particular  profession  are 
complex.  At  first  glance,  one  might  think  that  an  aspiring  entrant  would 
wish  to  have  entry  standards  just  low  enough  to  enable  him  to  qualify 
personally,  while  high  enough  so  that  no  one  with  lower  qualifications 
could  enter  the  profession  and  thereby  lower  the  status  and  economic 
rewards  of  being  admitted  and  offer  increased  competition  to  him.  On 
the  other  hand,  the  aspiring  entrant  might  not  in  fact  be  well  served  by  entry 
standards  which,  while  low  enough  to  enable  him  to  qualify,  were  too  low 
to  ensure  his  subsequent  competence  and  ability  to  compete  for  clients.  In 
the  absence  of  perfect  information  on  the  nature  of  the  market,  an  aspiring 
entrant  would  be  better  served  by  entry  standards  which  were  at  least  high 
enough  to  ensure  his  competitive  ability,  even  if  they  turned  out  to  bar  his 
entry.  In  any  event,  given  the  wide  variation  among  potential  entrants  in 
their  abilities  to  meet  or  surpass  any  given  entry  standard,  there  is  unlikely 
to  be  much  community  of  interest  within  this  group. 

There  is,  however,  an  overriding  interest  that  is  common  to  all 
aspirants  to  professional  status,  namely  a  measure  of  certainty  about  and 
stability  in  the  “rules  of  the  game”.  Aspiring  entrants  make  very  large 
investments  in  education  and  training  in  order  to  qualify  for  entry  into  a 
profession.  These  investment  decisions  can  be  made  sensibly  only  in  the 
context  of  good  information  about  the  requirements  for  admission  into  a 
profession,  and  the  alternative  ways  (if  any)  of  satisfying  these 
requirements,  as  well  as  confidence  that  the  admission  rules  will  not  change 
in  mid-stream. 

3.  Allied  Professionals 

The  activities  of  any  professional  group  have  implications  for  the 
groups  which  occupy  neighbouring  professional  “territories”.  The 
“neighbours”  of  any  given  profession  have  an  interest  in  its  exclusive  scope 
of  practice  not  being  defined  so  broadly  as  to  encroach  on  their  own 
technological  territories.  In  a  highly  interdependent  technology,  however, 
such  areas  of  overlap  among  professional  scopes  of  practice  are  inevitable. 
Each  allied  profession  has  an  interest  in  ensuring  that  its  members  can 
practise  in  the  disputed  area. 

4.  Paraprofessionals 

Paraprofessionals-practitioners  with  less  training  than  professionals 
who  perform  functions  related  to  professional  service  under  the  supervision 
of  professionals-have  interests  similar  to  several  of  the  groups  discussed 
above.  Like  professionals  they  have  an  interest  in  both  the  monetary  and 
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non-monetary  returns  to  their  human  capital.  Like  allied  professionals, 
they  have  an  interest  in  the  extent  of  the  parent  profession’s  exclusive  scope 
of  practice.  Technological  development  may  mean  that  in  some  areas 
paraprofessionals  may  be  able  to  perform  functions  once  within  the 
exclusive  competence  of  the  parent  profession;  and  paraprofessionals  have 
an  interest  in  scopes  of  practice  being  defined  flexibly  enough  to 
accommodate  these  developments.  Finally,  the  paraprofessional  may  aspire 
to  enter  the  parent  profession  himself.  In  that  case  his  interests  are  like  those 
of  other  aspiring  entrants,  with  one  difference:  in  order  that  he  not  have  to 
re-invest  in  acquiring  skills  which  he  already  possesses,  it  is  in  the 
paraprofessional’ s  interest  that  his  training  and  experience  be  counted  in 
some  way  towards  the  requirements  of  entry  into  the  parent  profession. 

5.  Educators 

Like  the  other  categories  of  workers  discussed  above,  teachers  of 
professional  trainees  have  an  interest  in  the  returns  to  their  own  human 
capital.  In  the  first  place,  then,  they  have  an  interest  in  maintaining  a 
sufficient  flow  of  trainees  through  the  educational  system  to  maintain  a 
demand  for  their  own  services.  Like  practising  professionals,  they  may  be 
prepared  to  take  their  returns  in  the  form  of  the  non-monetary  satisfaction 
of  doing  “interesting”  things:  teaching  particular  specialties,  or  subjects 
not  directly  related  to  professional  practice;  or  developing  a  body  of 
professional  technology  through  research.  Finally,  since  most  educators  in 
professional  faculties  are  potential  practitioners  (in  fact,  most  are  licensed 
professionals)  they  share  many  of  the  interests  held  by  the  profession  at- 
large.  Where  they  are  unlicensed,  their  interests  in  terms  of  entry  into  the 
profession  may  conform  substantially  to  those  of  paraprofessionals. 

6.  Consumers  of  Professional  Services 

Simply  put,  consumers  of  professional  services  have  an  interest  in 
having  available  to  them  a  full  array  of  professional  services  of  varying 
qualities  and  quantities  priced  at  their  cost  of  production.  Upon 
examination,  however,  this  rather  simple  statement  becomes  considerably 
more  complicated.  In  the  first  place,  both  the  “quality”  and  the  “cost”  of 
professional  services  have  a  number  of  dimensions.  Quality  involves  both 
technical  and  ethical  standards  in  the  performance  of  professional 
functions,  but  it  may  also  involve  the  professional’s  style  of  dealing  with  his 
client,  the  maintenance  of  ongoing  communication,  etc.  As  regards  the  cost 
to  consumers  of  professional  services,  one  must  consider  not  only  their  price 
but  also  costs  which  cannot  be  so  directly  measured  in  monetary  terms,  such 
as  time  and  travel  costs  or  the  costs  of  overcoming  social  and  language 
barriers  in  communicating  with  professionals. 
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These  cost-quantity-quality  considerations  arise  in  a  number  of  service 
markets,  but  are  particularly  complicated  in  professional  areas.  Indeed 
their  complexity  goes  to  the  very  heart  of  the  matter  of  regulating 
professional  services.  The  argument  most  commonly  advanced  for  the 
licensing  or  certification  of  particular  practitioners  is  that  clients  of  these 
practitioners  are  incapable  of  judging  the  quality  of  the  services  they 
receive.  They  lack  the  information  with  which  to  assess  the  quality  of 
professional  services  and  require  additional  information  in  the  form  of  “a 
stamp  of  approval”  that  a  practitioner  is  at  least  minimally  competent. 
Even  this  information,  however,  may  be  of  little  help  to  the  client  in 
making  consumption  decisions  about  the  quantity  of  professional  services. 
A  client  may  recognize  a  problem  for  which  he  needs  professional  help,  and 
may  seek  out  a  licensed  or  certified  practitioner,  but  in  choosing  from  a 
range  of  services  which  the  professional  might  recommend,  the  client  in  his 
ignorance  presumably  cannot  select  that  alternative  or  package  of 
alternatives  which  offers  him  the  greatest  net  benefit. 

Where  the  client  lacks  the  information  necessary  to  make  intelligent 
consumption  decisions,  he  has  an  interest  in  reducing  the  costs  of  this 
information  to  himself.  At  the  very  least,  obtaining  this  information  should 
cost  the  consumer  less  than  doing  without  it  and  running  the  risk  of 
making  mistakes  in  selecting  a  practitioner  or  a  package  of  services.  The 
clients  of  any  profession,  however,  are  a  diverse  category.  They  range  from 
individuals  to  large  corporations  and  governments  and  vary  greatly  in  their 
relative  degrees  of  “ignorance”  regarding  professional  services  and  their 
abilities  to  bear  the  risks  of  incompetent  service.  In  considering  the  interests 
of  consumers  in  the  cost,  quality,  and  quantity  of  professional  services,  and 
in  information  about  these  matters,  it  is  important  to  keep  in  mind  the  wide 
differences  among  consumers  themselves. 

7.  Third  Parties 

The  transactions  between  professionals  and  their  clients  may  impose 
costs  or  confer  benefits  on  third  parties  who  have  no  part  in  the 
transactions.  Most  users  of  commercial  and  public  buildings  do  not 
contract  directly  with  the  architects  or  engineers  who  design  them.  To  some 
extent  their  interests  are  reflected  in  the  rental  or  price  of  the  building  and 
are  thereby  acknowledged  in  the  design  process;  on  the  other  hand,  this 
connection  is  remote  at  best  and  unlikely  to  be  a  completely  satisfactory 
mechanism  for  protecting  their  interests.  Even  more  vexing  are  the 
problems  of  innocent  third  party  “non-users”:  the  pedestrian  crossing  the 
collapsing  bridge,  the  homeowners  adjacent  to  the  faulty  nuclear  power 
station,  etc.  These  individuals  never  enter  into  a  “transaction”  with  the 
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professional  or  his  client,  and  yet  have  legitimate  interests  which  must  be 
protected  in  the  original  decision-making  process. 

Similarly  in  the  case  of  legal  services,  third  party  effects  can  be 
identified.  Beneficiaries  of  estates,  for  example,  have  interests  in  the  care 
with  which  wills  are  drawn  up.  Children  of  divorced  parents  have  interests 
in  the  resolution  of  contested  custody  matters. 

In  accounting,  according  to  one  interpretation,  the  protection  of 
“third  party”  users  of  financial  information  can  be  seen  as  forming  the  basis 
for  the  regulation  of  auditing. 

In  any  case,  third  party  effects  are  of  crucial  importance  and  in  some 
cases  constitute  the  fundamental  rationale  for  the  regulation  of  the 
professions.  It  is  a  subject  to  which  we  will  return  in  the  next  chapter. 

8.  Citizens 

Citizens  have  interests  in  the  provisions  of  professional  services  in  two 
ways.  First,  as  members  of  society,  they  benefit  from  its  functioning  in  a 
manner  that  is  fair  and  equitable,  civilized  and  humane.  Second,  as 
taxpayers,  citizens  have  an  interest  in  the  operation  of  the  professions, 
insofar  as  there  is  public  subsidization  of  the  production  and  delivery  of 
professional  services. 

The  professions  make  contributions  to  society  beyond  those  received 
by  clients  and  directly  affected  third  parties.  In  the  fields  of  architecture  and 
engineering,  it  is  clear  that  the  protection  of  our  environmental  integrity 
and  the  aesthetic  quality  of  our  surroundings  are  matters  of  general  societal 
concern.  Furthermore,  the  development  of  knowledge  and  the  application 
of  science  through  technology  have  wide-ranging  ramifications 
throughout  our  social  and  economic  life.  In  the  field  of  law,  the  general 
societal  interest  in  the  activities  of  the  legal  profession  is  clear.  The  need  for 
sound  legal  precedent  for  the  operation  of  a  common  law  system  is  obvious. 
More  generally,  none  can  dispute  the  importance  to  the  social  fabric  of  a 
system  of  administering  justice  that  is  fair  and  equitable.  In  the  case  of 
accounting,  the  development  of  financial  standards  and  systems  has  broad 
implications  for  the  smooth  functioning  of  commercial  and  corporate 
affairs.  Furthermore,  the  operations  of  capital  markets  are  enhanced  by  the 
high  credibility  associated  with  audited  financial  statements. 

In  each  professional  area,  then,  there  is  a  general  interest  held  by  every 
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citizen  as  a  participant  in  society.  He  is  similarly  affected  as  a  taxpayer. 
Public  subsidization  of  professional  education  represents  a  significant 
charge  on  the  public  treasury.  In  addition,  there  are  cases  of  subsidization  of 
the  use  of  professional  services,  such  as  the  legal  aid  programme. 
Furthermore,  since  governments  themselves  purchase  large  quantities  of  * 
professional  services,  taxpayers  have  an  interest  in  the  efficient  production 
of  these  services.  Finally,  the  delivery  of  professional  services  is  often 
associated  with  parallel  public  services  such  as  the  administration  of  the 
courts. 

B.  Principles  of  Policy  Formation 

An  articulation  of  the  relevant  interests  is  not  all  one  needs  for  the 
evaluation  of  various  policy  options;  one  cannot  simply  proceed  on  the 
basis  of  which  interests  one  wishes  to  favour  over  others.  Rather,  one 
requires  some  generally  accepted  principles  to  apply  such  that  the  ultimate 
judgements  about  the  balancing  of  competing  claims  will  command  wide¬ 
spread  support.  We  suggest  that  there  are  four  major  principles  which  can 
guide  the  formation  of  regulatory  policy:  the  protection  of  vulnerable 
parties,  fairness  of  regulation,  feasibility  of  implementation,  and  public 
accountability  of  regulatory  bodies. 

1.  The  Protection  of  Vulnerable  Parties  j 

It  is  worth  noting  that  much  of  the  debate  about  the  “public  interest” 
in  the  regulation  of  the  professions  revolves  around  the  need  for  protecting 
(i)  clients  (second  parties)  who  lack  the  knowledge  and  sophistication 
necessary  to  protect  their  own  interests  in  dealing  with  professional 
practitioners;  and  (ii)  third  parties  who  are  affected  by  the  interaction 
between  practitioners  (first  parties)  and  their  clients.  Indeed,  it  is  often 
argued  that  the  basic  rationale  for  the  existence  of  the  professions  lies  in  the 
inability  of  uninformed  consumers  to  discriminate  adequately  among 
providers  of  service.  The  third  party  effects  in  these  areas  can  also  be  *  ll 
significant  and  require  attention.  They  can  be  either  positive  or  negative, 
can  relate  to  either  deficient  or  excessive  use  of  professional  services,  and  can 
be  specific  to  directly  affected  individuals  or  diffused  throughout  society. 
Third  parties  are  vulnerable  not  only  because  they  do  not  participate  in 
purchase  or  sale  decisions  with  respect  to  professional  services,  but  because 
they  are  often  unaware  of  their  stake  in  these  decisions. 

We  observe  that  the  participants  in  the  “public  interest”  debate,  even 
though  they  are  predominantly  practitioners,  tend  to  focus  on  the 
protection  of  these  vulnerable  second  and  third  party  interests,  rather  than 
the  gains  or  losses  that  would  accrue  to  practitioners  themselves  from 
various  regulatory  policies. 
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2.  Fairness  of  Regulation 

With  respect  to  the  interests  of  providers  or  potential  practitioners,  the 
major  principle  of  relevance  is  fairness.  In  this  context  “fairness”  has  a 
number  of  dimensions.  First,  all  of  those  who  hold  a  particular  interest 
must  be  treated  according  to  the  same  standard.  Applicants  for  licensure,  for 
example,  ought  to  be  judged  on  the  basis  only  of  qualities  which  are 
relevant  to  the  practice  of  the  profession.  The  suspension  or  revocation  of 
licences  through  the  disciplinary  process  should  be  dealt  with  in  the  same 
impartial  manner. 

Second,  the  enforcement  of  a  policy  cannot  be  arbitrary.  In  the  first 
place,  this  means  that  decisions  in  individual  cases  must  be  taken  in 
accordance  with  due  process  of  law.  This  principle,  a  central  tenet  of  our 
judicial  tradition,  is  increasingly  being  extended  to  the  actions  of 
professional  and  governmental  tribunals. 

. 

There  is  a  third  sense  in  which  policies  must  be  administered  fairly.  A 
change  in  policy  may  have  a  profound  effect  upon  the  interests  of  those  who 
have  entered  professional  markets  under  earlier  and  different  rules.  In  the 
professional  arena,  such  disruptive  effects  are  often  handled  by 
“grandfathering”  into  the  new  regime  those  who  entered  the  professions 
under  earlier  rules.  Whether  or  not  such  a  provision  is  appropriate  in  a 
given  case,  the  question  of  some  sort  of  compensation  to  those  whose  careers 
are  disrupted  because  of  a  change  in  policy  cannot  be  ignored. 

3.  Feasibility  of  Implementation 

Regulatory  options  must  also  be  assessed  in  terms  of  the  feasibility  of 
their  implementation.  A  policy  must  “work”  as  intended.  One  must  be  able 
to  put  it  into  effect,  and  one  must  be  able  to  change  it  if  its  results  are  not  as 
intended.  In  the  first  place,  the  administrative  component  of  a  policy  must 
be  designed  with  due  regard  to  information  flows  and  incentive  structures. 
More  simply,  those  who  are  charged  with  administering  a  policy  must 
know  what  to  do  to  achieve  its  goals  and  must  be  motivated  to  do  it.  To  the 
extent  that  flows  of  information  are  blocked,  or  that  the  rewards  and 
punishments  held  out  by  the  administrative  system  are  at  cross-purposes 
with  the  policy,  the  implementation  of  that  policy  will  be  thwarted. 
Wherever  our  recommendations  have  an  administrative  component,  we 
have  taken  such  considerations  into  account. 

Even  more  important  perhaps  is  the  ability  to  learn  from  experience 
with  a  policy.  The  real  world  is  one  of  uncertainty  and  time  pressure.  A 
good  research  and  consultation  programme  can  help  to  inform  policy- 
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makers  at  a  given  point  in  time,  but  they  must  usually  act  before  they  are 
absolutely  sure  that  either  their  facts  or  their  judgements  are  right. 
Intelligent  policy-making,  then,  should  not  “lock  in”  a  particular  course  of 
action,  but  should  rather  provide  for  the  effects  of  the  policy  to  be 
monitored  on  an  ongoing  basis  and  for  the  policy  to  be  adjusted  if  its  results 
are  not  as  anticipated. 

Finally,  policy-makers  are  rarely  if  ever  presented  with  a  blank  slate, 
and  the  field  of  professional  regulation  is  no  exception  to  this  rule.  In  each 
professional  area  under  review  here,  regulatory  systems  are  currently  in 
place,  which  complicate  the  introduction  of  changes  in  at  least  two  ways. 
First,  relationships  have  been  established  within  these  systems,  and  the 
implementation  of  change  may  be  complicated  by  the  need  for  participants 
not  just  to  learn  new  rules  but  to  “unlearn”  old  ones.  And  second,  organized 
interests,  notably  but  not  exclusively  professional  interests,  have  arisen 
within  existing  regulatory  systems.  Any  new  policy  which  fails  to  take 
account  of  these  factors-however  defensible  may  be  the  balance  of  interests 
which  the  policy  serves,  however  attractive  it  may  be  on  economic  welfare 
grounds,  and  however  “fairly”  it  may  deal  with  changes  in  legal  rules-may 
well  founder  because  of  organized  resistance. 

4.  Public  Accountability  of  Regulatory  Bodies 

Where  a  policy  is  to  be  carried  out  through  an  institution  of 
government,  or  of  self-government,  the  principle  of  public  accountability 
must  be  respected.  It  is  a  fundamental  principle  of  our  political  system  that 
those  who  make  public  policy  decisions  ought  to  be  held  accountable  to 
those  who  are  affected  by  their  decisions.  In  other  words,  those  whom 
public  policy  affects  must  be  able  to  learn  what  decisions  have  been  made, 
and  under  whose  authority.  Those  who  disagree  with  the  decisions  must 
have  apparent  and  available  avenues  to  seek  redress.  Such  accountability  is 
not  simply  an  abstract  concept.  It  has  shaped  our  political  institutions  of 
representative  and  responsible  government.1  Administrators  are 
responsible  to  the  executive,  the  cabinet,  which  is  to  be  held  accountable  in 
the  legislature;  and  legislators  are  to  be  held  accountable  at  the  polls.  Where 
governmental  powers  are  delegated  to  professional  or  other  regulatory 
bodies,  the  same  principle  ultimately  obtains.  And  no  governmental 
powers  ought  to  be  exercised  simply  on  the  basis  of  a  pro  forma 
accountability.  Public  accountability  will  be  effective  only  to  the  extent 


'Peter  Aucoin  makes  this  point  strongly  in  his  Public  Accountability  in  the  Governing  of  Professions, 
Working  Paper  #4  prepared  for  the  Professional  Organizations  Committee  (1978). 
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that  all  affected  interests  are  informed  about  the  actions  of  political 
decision-makers  and  can  give  or  withhold  their  support  of  those  decision¬ 
makers  accordingly.  Thus,  in  making  our  proposals  regarding  the 
accountability  of  professional  regulatory  bodies,  we  have  kept  well  in  mind 
that  they  must  function  within  the  context  of  our  particular  constitutional 
system  of  government  and  that  their  accountability  requires  an  effective 
representation  of  interests  and  dissemination  of  information. 

Having  identified  the  interests  that  are  at  stake  in  the  regulation  of  the 
professions,  and  the  principles  which  govern  the  balancing  of  those 
interests  in  choosing  among  various  regulatory  options,  we  turn  now  to  an 
analysis  of  the  need  for  regulation  in  each  of  the  four  professions  under 
study.  Our  point  of  departure  will  be  to  consider  whether  there  are 
vulnerable  second  and  third  parties  whose  interests  are  not  adequately 
protected  in  the  absence  of  regulatory  intervention.  If  this  is  so,  a  prima 
facie  case  for  some  intervention  exists,  and  we  then  proceed  to  a  discussion 
of  the  various  regulatory  options.  Finally,  we  will  return  to  the  issue  of 
weighing  the  various  interests  in  choosing  from  among  the  available  policy 
options. 


Chapter  3  Rationales  for  Professional 

Regulation 

A.  Introduction 

The  question  we  address  in  this  chapter  can  be  stated  quite  simply: 
“Are  there  reasonable  grounds  for  regulatory  intervention  in  any  or  all  of 
the  four  professional  areas  under  consideration?”  As  we  noted  in  the 
previous  chapter,  most  of  the  participants  in  the  debate  over  professional 
regulatory  policy  focus  on  the  protection  of  vulnerable  second  and  third 
parties  as  the  primary  rationale  for  regulatory  intervention.  They  do  not 
argue  for  regulation  on  the  basis  that  it  will  enhance  the  status  and  income 
of  at  least  some  subset  of  practitioners  who  are  awarded  exclusive  rights  to 
practise,  though  these  likely  outcomes  cannot  be  entirely  ignored.  On  the 
contrary,  the  emphasis  is  on  the  effects  of  regulation  on  second  and  third 
parties,  and  we  will  take  this  as  our  own  point  of  departure  in  evaluating 
the  need  for  regulation. 

Implicit  in  the  argument  that  regulation  is  necessary  to  protect 
vulnerable  parties  is  the  notion  that  the  operation  of  unregulated  markets 
in  these  areas  would  yield  unsatisfactory  results.  In  general,  in  a  free 
enterprise  economy,  the  government  is  willing  to  let  market  forces 
determine  the  allocation  of  factors  of  production  and  final  products,  and  it 
does  this  because  of  a  conviction  that  the  free  interaction  of  producers  and 
consumers  will  best  promote  efficient  production  and  economic  well¬ 
being.  This,  of  course,  assumes  that  each  of  the  parties  to  an  economic 
transaction  is  the  best  judge  of  his  own  interests  and  can  freely  advance 
them  within  the  constraints  of  his  own  economic  resources.  Moreover,  it 
can  be  demonstrated  as  a  fundamental  theorem  of  economics  that  the 
operation  of  a  perfectly  competitive  market  achieves  an  optimal  allocation 
of  factors  and  products  of  its  own  accord— Adam  Smith’s  “invisible  hand” 
works  without  the  necessity  for  central  direction  towards  the  “common 
good”. 

It  should  be  noted,  however,  that  the  concept  of  optimality  used  here  is 
somewhat  restricted.  An  “optimal”  allocation  in  this  sense  is  one  in  which 
there  is  no  “waste”;  that  is,  no  individual  can  be  made  better  off  except  at 
someone  else’s  expense,  or,  put  another  way,  no  re-allocation  would  leave 
everyone  at  least  as  well  off  as  before.  It  is  in  this  limited  sense  that  the 
operation  of  perfect  markets  is  said  to  be  optimal.  In  particular  there  are 
three  aspects  of  a  broader  notion  of  economic  well-being  which  are  not 
explicitly  addressed  by  the  operation  of  markets.  The  theory  of  markets 
takes  as  given  the  technology  of  production,  the  configuration  of 
individual  preferences  and  tastes,  and  the  distribution  of  purchasing 
power.  It  is,  however,  heroic  in  the  extreme  to  assume  that  technology, 
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tastes  and  distributive  shares  are  determined  outside  the  economic  system, 
and  they  cannot  then  simply  be  taken  as  given  in  the  assessment  of  the 
operation  of  perfect  markets. 

This  digression  on  the  nature  of  markets  is  necessary  because  of  the 
centrality  to  our  argument,  in  this  and  succeeding  chapters,  of  the  value  of 
market  forces  and  the  need  for  regulation  only  in  the  context  of  market 
failure.  There  is  a  well-founded  presumption  in  favour  of  the  operation  of 
perfectly  competitive  markets  as  the  best  way  of  allowing  individuals  to 
promote  their  own  interests,  and  thereby  generally  to  enhance  efficiency 
and  economic  well-being.  This  needs  to  be  qualified,  however,  by  the  extent 
to  which  the  underlying  technology,  preferences  and  distributive  shares  are 
thought  to  be  appropriate.  If  any  or  all  of  these  “contextual”  assumptions 
are  thought  to  be  invalid,  this  in  itself  constitutes  a  prima  facie  case  for  the 
introduction  of  non-market  mechanisms  in  the  allocation  of  factors  of 
production  and  the  distribution  of  goods  and  services.  Subject  to  this 
qualification,  however  (and  it  is  one  that  could  be  applied  to  every  sector  in 
our  economy),  the  case  for  the  unfettered  operation  of  competitive  markets 
is  strong,  and  the  burden  of  proof  ordinarily  lies  with  the  proponents  of 
intervention  to  point  out  instances  of  market  failure  as  justification  for 
governmental  action. 

I 

It  should  be  noted,  however,  that  “market  failure”  does  not  of  itself 
always  justify  intervention.  Regulation  itself  is  costly  and  can  introduce 
new  inefficiencies  of  its  own  making.  In  evaluating  policy  options  it  is  clear 
that  we  must  consider  net  impacts  rather  than  simply  the  achievement  of 
primary  objectives.  If  a  market  failure  exists  we  must  evaluate  the 
magnitude  of  the  “costs”  this  creates  and  weigh  these  against  the  costs  of 
administering  a  regulatory  remedy.  Moreover,  we  must  be  sensitive  to  the 
unsought  inefficiencies  that  can  be  generated  by  the  intervention  per  se  and 
weigh  the  costs  of  these  against  the  increases  in  economic  welfare  achieved 
by  regulation.  Finally,  even  if  this  economic  calculus  indicates  the 
desirability  of  a  regulatory  intervention,  we  must  consider  the  extent  to 
which  it  would  be  fair  to  the  participants  concerned  to  change  the  rules  in 
the  middle  of  the  game. 


We  will  first  consider  the  need  for  regulatory  intervention  to  protect 

vulnerable  parties  in  each  of  the  four  professional  markets  under 

consideration.  In  the  next  chapter,  we  review  the  different  regulatory 

•  •  •  1 
instruments  available,  and  the  implications  of  each. 


Rationales  for  Professional  Regulation  47 


B.  The  Inadequacy  of  Unregulated  Markets  in  the  Four 
Professions 

“Market  failure”  is  thought  to  occur  when  one  or  more  of  the 
conditions  for  the  optimal  operation  of  competitive  markets  is  not  fulfilled. 
These  conditions  are  basically  as  follows: 

i)  There  are  numerous  buyers  and  sellers  in  the  market,  such  that 
the  activities  of  any  one  economic  actor  have  only  a  negligible 
effect  on  the  total  market. 

ii)  There  is  free  entry  into  and  exit  from  the  market. 

iii)  The  commodity  sold  in  the  market  is  homogeneous;  that  is, 
essentially  the  same  product  is  sold  by  each  of  the  sellers  in  the 
market. 

iv)  All  economic  actors  in  the  market  have  complete  information 
about  the  nature  and  value  of  the  commodities  traded. 

v)  All  the  costs  of  producing  a  commodity  are  borne  by  the 
producer  and  all  the  benefits  of  a  commodity  accrue  to  the 
consumer;  that  is,  there  are  no  externalities. 

The  absence  of  these  conditions  results  in  markets  which  are  monopolistic 
(one  seller),  oligopolistic  (few  sellers),  or  monopsonistic  (one  buyer);  in 
which  there  are  barriers  to  entry;  in  which  there  is  product  differentiation 
(qualitative  differences  in  the  product  from  seller  to  seller);  in  which  there 
are  information  gaps  between  sellers  and  buyers  or  within  each  of  these 
groups;  and  in  which  there  exist  externalities  or  spillover  effects  of 
economic  transactions.  The  “optimality”  characteristics  associated  with 
the  operation  of  perfect  markets  then  break  down  and  the  stage  is  set  for 
corrective  government  intervention. 

In  professional  markets  many  of  these  market  imperfections  would 
seem  to  exist.  Given  that  none  of  the  areas  under  study  is  free  from 
regulation  it  is  not  possible  to  assess  empirically  how  each  market  would 
operate  under  free  competition.  Nevertheless,  from  an  analysis  of  the  nature 
of  the  professional  services  offered  in  each  market,  and  from  an  analysis  of 
the  types  of  firms  and  clients  producing  and  consuming  these  services,  it  is 
possible  to  develop  arguments  about  the  extent  to  which  regulation  is 
indicated  to  cope  with  anticipated  market  failure. 

1.  Concentration 

In  no  professional  market  does  there  seem  to  be  a  serious  problem  with 
monopolistic  or  even  oligopolistic  concentration.  A  possible  exception  to 
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this  view  is  the  accounting  profession  where  the  largest  seven  to  ten  firms  do 
appear  to  dominate  the  market  for  auditing,  but  even  in  this  case  there  is 
little  evidence  of  cartelization.1  Similarly,  there  appear  to  be  parts  of  the 
market  for  engineering  and  architectural  services  where,  for  some 
specialized  services  in  some  parts  of  the  province,  a  small  number  of  firms 
seem  to  dominate,  but  here  again  there  is  little  reason  to  be  concerned  with 
“market  failure”.2 

A  more  intriguing  question  relates  to  the  possibilities  of  increased 
concentration  in  these  markets  if  they  were  to  be  significantly  de-regulated. 
It  is  possible  that,  in  the  absence  of  professional  designations,  brand  name 
phenomena  would  develop  to  provide  clients  with  confidence  in  the  quality 
of  professional  service,  and  these  “brand  names”  might  plausibly  be 
associated  with  very  large,  well-established  firms.3  One  cannot  then  rule  out 
the  possibility  of  constraints  on  competition  associated  with  concentration 
in  unregulated  markets  for  professional  services  although,  with  a  large 
number  of  sellers  (as  well  as  a  large  number  of  buyers),  the  dangers  of  this 
type  of  market  failure  may  not  be  great.  Furthermore,  there  is  already  at  the 
federal  level  a  regulatory  response  to  problems  of  concentration  in  general 
in  the  form  of  the  anti-combines  legislation.  This  constitutes  an  additional 
mitigating  force  on  constraints  on  competition  in  professional  markets. 

2.  Barriers  to  Entry 

Barriers  to  entry  present  a  more  serious  problem.  The  problem  here  is 
not  one  of  artificial  restrictions  on  the  number  of  qualified  suppliers  in  any 
of  the  four  markets;  indeed  in  at  least  two  of  the  professions,  law  and 
architecture,  there  seem  to  be  perceptions  of  excess  supply.  The  barrier  to 
entry  is  inherent  in  the  nature  of  the  professional  services  themselves.  They 
are  complex  and  in  many  instances  technical,  and  one  requires  long  and 
extensive  study  as  well  as  practical  training  in  order  to  be  able  to  “produce” 
these  professional  services.  Accordingly,  the  existence  of  excess  demand 
cannot  be  expected  to  generate  a  quick  supply  response  as  is  required  for  the 
functioning  of  a  perfectly  competitive  market.  Furthermore,  given  the  large 
investment  in  “human  capital”  that  is  made  by  entrants  into  professional 


■See  Fred  Lazar,  J.  Marc  Sievers  and  Daniel  B.  Thornton,  An  Analysis  of  the  Practice  of  Public 
Accounting  in  Ontario,  Working  Paper  #8  prepared  for  the  Professional  Organizations  Committee 
(1978),  pp.  103-109  and  pp.  155-162. 

2See  Donald  N.  Dewees,  Stanley  M.  Makuch  and  Alan  Waterhouse,  An  Analysis  of  the  Practice  of 
Architecture  and  Engineering  in  Ontario,  Working  Paper  #1  prepared  for  the  Professional 
Organizations  Committee  (1978), Chapter  III,  especially  pp.  146-172  and  pp.  228-249. 

sWe  note  the  existence  of  this  phenomenon  in  the  market  for  commercial  tax  return  preparation 
services  and  discuss  it  below  in  Chapter  6. 
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markets,  excess  supply  is  not  likely  to  cause  a  significant  outflow  of 
practitioners  unless  it  is  protracted  and  painful.  Thus  the  stickiness  of  the 
market  for  professionals  argues  for  some  form  of  regulatory  intervention 
(e.g.  manpower  planning)  to  smooth  out  the  inevitable  imbalances  between 
supply  and  demand. 


There  is,  of  course,  another  rationale  for  governmental  involvement 
aside  from  the  need  to  maintain  equilibrium  in  professional  labour 
markets.  The  state  both  underwrites  and  subsidizes  professional  education 
to  a  large  extent  and  has  a  direct  interest,  then,  in  the  operation  of  the 
markets  which  absorb  the  products  of  its  educational  programmes.  Indeed, 
although  the  state’s  role  in  education  may  be  appropriately  conceived  of  in 
terms  of  the  need  for  manpower  planning  when  large  amounts  of  “human 
capital”  are  involved,  as  in  professional  markets,  the  state’s  intervention  in 
these  latter  markets  is  sometimes  justified  in  terms  of  protecting  its  own 
educational  investment. 


In  addition  to  the  problems  of  entry  and  exit  confronting  individual 
practitioners,  there  are  also  difficulties  facing  new  firms  who  wish  to  enter  a 
professional  market.  The  quality  of  professional  services  may  be  hard  for 
consumers  to  assess  because  of  the  non-standard  nature  of  their  services  and 
because  of  lack  of  sophistication  on  the  part  of  consumers.  In  this  context 
clients  may  rely  heavily  on  firm  reputation  in  selecting  a  provider  of 
professional  services.4  New  firms  by  definition  have  no  reputation  (unless 
they  can  capitalize  on  the  reputations  of  their  individual  members),  and 
thus  they  face  a  barrier  to  entry  into  the  professional  market  if  reputation  is 
an  important  determinant  of  the  ability  to  compete  for  clients. 

3.  Product  Heterogeneity 

This  leads  us  into  the  discussion  of  the  non-standard  nature  of 
professional  services.  The  requirement  of  product  homogeneity  for  the 
optimal  operation  of  competitive  markets  is  clearly  unmet  in  most 
professional  markets.  Indeed,  professionalism  is  sometimes  defined  in 
terms  of  the  application  of  general  systems  of  knowledge  to  the  particular 
circumstances  of  the  individual  client;5  professional  services  are  thereby 


4Data  supporting  this  perception  are  reported  in  working  papers  commissioned  by  the  Professional 
Organizations  Committee.  For  accounting,  see  Lazar  et  al.,  op.  cit.,  pp.  125-138.  For  architecture  and 
engineering,  see  Dewees  et  al.,  op.  cit.,  pp.  219-228.  For  law,  see  Selma  Colvin,  David  Stager,  Larry 
Taman,  Janet  Yale  and  Frederick  Zemans,  The  Market  for  Legal  Services;  P araprofessionals  and 
Specialists,  Working  Paper  #10  prepared  for  the  Professional  Organizations  Committee  (1978). 

5Ernest  Greenwood,  “Attributes  of  a  Profession,”  in  Professionalization,  eds.  H.M.  Vollner  and  D.M. 
Mills  (Englewood  Cliffs,  N.J.:  Prentice  Hall,  1966). 
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understood  as  essentially  differentiated  in  accordance  with  the  variety  of 
individual  needs.  Some  types  of  professional  services  are  more 
homogeneous  than  others:  auditing,  in  the  case  of  accountancy,  follows  a 
tightly  prescribed  format  and,  in  the  case  of  law,  change  of  name, 
uncontested  divorce  and  the  like  have  been  suggested  as  instances  of 
standard  legal  services.  Even  in  these  areas,  the  professional  application  of 
standard  procedures  to  the  varying  circumstances  of  individual  cases  can 
result  in  different  types  of  service  being  provided  by  different  practitioners. 
Certainly,  in  the  main,  professional  services  are  not  standard  in  form  and 
the  homogeneous  product  is  the  exception  rather  than  the  rule. 


By  and  large,  professional  practitioners  provide  services  which  are 
different  in  nature  and  in  quality;  they  can,  in  other  words,  “differentiate” 
the  “product”  they  sell.  In  this  way,  through  product  differentiation, 
professionals  can,  in  effect,  establish  sub-markets  in  which  there  are  very 
few  competitive  providers;  in  the  extreme  the  practitioner  who  sells  a  very 
“differentiated”  service  is  a  monopolist  with  respect  to  that  type  of  service. 
Product  differentiation  is  a  natural  concomitant  to  the  individualized 
nature  of  professional  services  and  as  such  represents  another  general 
source  of  market  failure  in  professional  areas. 


Although  there  may  be  sources  of  market  imperfection  in  professional 
areas  for  the  reasons  described  above,  these  appear  to  be  no  greater  on 
balance  than  in  many  other  areas  of  the  economy  and  would  scarcely 
indicate  a  substantive  regulatory  intervention  in  themselves.  The  real 
sources  of  difficulty  in  the  operation  of  professional  markets  relate  to  the 
information  gap  between  buyers  and  sellers  of  professional  services  and  the 
importance  of  third  party  effects  (externalities).  As  such  they  constitute 
serious  challenges  for  regulatory  policy  in  terms  of  the  principle  of 
protecting  vulnerable  parties. 

4.  The  Information  Problem 

The  informational  problem  in  professional  markets  has  received 
considerable  attention  from  academic  economists  but  despite  this  (and 
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perhaps  because  of  it)  much  confusion  continues  to  surround  the  topic.6 
What  is  at  issue  here  is  whether  or  not  consumers  have  enough  information 
to  assess  accurately  the  benefits  to  be  derived  from  the  purchase  of 
professional  services.  From  the  point  of  view  of  the  operation  of  the  market, 
it  is  not  important  that  consumers  be  knowledgeable  about  the  nature  of  the 
production  process  itself  and  the  technicalities  involved  therein,  any  more 
than  that  is  necessary  for  the  efficient  operation  of  the  market  for  transistor 
radios  or  pocket  calculators.  That  level  of  consumer  sophistication  is 
certainly  not  required.  What  is  necessary  is  that  consumers  be  able  to  judge 
the  value  of  the  services  offered  on  the  market  in  terms  of  their  own  needs 
and  priorities.  If  this  ability  is  not  present  then  the  optimality 
characteristics  of  competitive  market  outcomes  no  longer  obtain.  To 
compensate  for  their  inability  to  assess  the  value  of  the  services  offered, 

consumers  of  professional  services  establish  agency  relationships  with 
practitioners  so  that  the  latter  can  act  on  their  behalf  in  making  informed 
decisions  about  the  purchase  of  services.7  If  these  agency  relationships 
function  perfectly  the  consumer  then  acts  as  if  he  were  completely  informed 
and  the  interaction  between  independent  supply  and  demand  then 
produces  a  market  equilibrium  with  the  associated  optimality 
characteristics.  Unfortunately,  there  exist  inherently  competing  interests  in 
the  professional  agency  relationship  since  the  “demand  agent”  is  also  often 
the  supplier  of  services.  As  we  noted  above,  professionalism  involves  the 
application  of  a  general  system  of  knowledge  to  the  circumstances  of  a 
particular  case.  In  dealing  with  a  client’s  problem  this  knowledge  is 
necessary  in  different  ways:  first,  it  is  necessary  in  order  to  identify  the 
precise  nature  of  the  problem  (diagnosis*)  and  to  determine  the  best  way  of 


6See,  for  example,  George  A.  Akerlof,  “The  Market  for  Lemons:  Qualitative  Uncertainty  and  the 
Market  Mechanism,”  Quarterly  Journal  of  Economics,  LXVII  (1970),  488-500;  Kenneth  J.  Arrow, 
“Uncertainty  and  the  Welfare  Economics  of  Medical  Care,”  American  Economic  Review,  53 
(December,  1963),  941-973;  Lee  Benham  and  Alexandra  Benham,  “Regulating  through  Professions:  A 
Perspective  on  Information  Control,”  Journal  of  Law  and  Economics  (October,  1975),  p.  421-427; 
Robert  G.  Evans,  “Models,  Markets  and  Medical  Care,”  in  Canadian  Economic  Problems  and 
Policies,  eds.  L.  Officer  and  L.B.  Smith,  2nd  ed.  (Toronto:  McGraw-Hill,  1974);  M.S.  Feldstein, 
“Econometric  Studies  in  Health  Economics,”  in  Frontiers  of  Quantitative  Economics,  Vol.  II,  eds. 
M.D.  Intriligator  and  D.A.  Kendrick  (Amsterdam:  North  Holland  Press,  1974),  pp.  377-434;  A. 
Maurizi,  “Occupational  Licensing  and  the  Public  Interest,”  Journal  of  Political  Economy,  82  (1974), 
399;  T.G.  Moore,  “The  Purpose  of  Licensing,”  Journal  of  Law  and  Economics,  4  (1961),  93;  M. 
Spence,  “Consumer  Misperceptions,  Product  Failure  and  Producer  Liability,”  Review  of  Economic 
Studies,  (forthcoming);  Alan  D.  Wolfson,  “The  Supply  of  Physicians  Services  in  Ontario,”  Diss. 
Harvard  University  1975. 

Tor  a  fuller  discussion  of  this  point  see  Carolyn  J.  Tuohy  and  Alan  D.  Wolfson,  “The  Political 
Economy  of  Professionalism:  A  Perspective,”  in  Four  Aspects  ofProfessionalism  (Ottawa:  Consumer 
Research  Council,  Canada,  1977),  pp.  45-86. 
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dealing  with  it  (prescription*);  and  second,  it  is  often  necessary  to  apply  the 
general  knowledge  in  providing  specialized  services  to  solve  the  problem 
(therapy*). 

The  uniqueness  of  a  professional’s  role  lies  in  the  first  set  of  functions, 
the  “agency”  functions  of  diagnosis  and  prescription.  Professionals  deal 
with  the  “vital,  practical  affairs  of  man”8  and,  with  respect  to  these,  are 
charged  by  their  clients  with  making  important  decisions  on  their  behalf. 
For  assuming  this  decision-making  responsibility  and  for  bringing  their 
knowledge  to  bear  on  the  decision,  they  are  compensated. 

But  often  this  is  not  the  end  of  the  professional  practitioner’s 
involvement  with  the  client.  After  assisting  in  the  decision-making,  the 
professional  also  stands  ready  to  provide  the  “technical”  services  necessary 
to  effect  the  “therapy”.  And  as  a  supplier  of  these  “technical”  services,  he  is 
also  compensated. 

It  is  here,  then,  that  the  potential  for  conflict  of  interest  arises. 
Professionals  often  have  a  pecuniary  interest  in  advising  their  clients,  in 
their  agency  role,  to  purchase  services  from  them  or  members  of  their  firm, 
in  their  role  as  suppliers  of  technical  services.  In  fact,  wherever  the  agency 
relationship  exists  this  potential  for  “demand-generation”  exists.9  To  the 
extent  that  practitioners  are  imperfect  agents  and  exploit  their  agency  role 
to  generate  a  demand  for  their  own  services  greater  than  that  which  fully 
informed  consumers  would  demand  in  their  own  right,  the  resulting  level 
and  mix  of  professional  services  utilized  deviates  from  competitive  market 
solutions:  the  welfare  characteristics  of  the  resulting  distribution  of  services 
are  thereby  distorted. 

The  proper  functioning  of  this  agency  relationship  between 
practitioner  and  client  obviously  requires  that  trust  be  established  between 
them.  The  client,  in  authorizing  the  professional  to  act  on  his  behalf,  must 
have  confidence  in  his  agent;  he  must  trust  him  to  take  his,  the  client’s, 
interest /u//y  into  account  in  making  his  decisions,  and  not  to  let  extraneous 
factors  such  as  the  practitioner’s  own  interests  enter  into  the  process.  Trust 


8Morris  Cogan,  “The  Problem  of  Defining  a  Profession,’’  The  Annals  of  the  American  Academy  of 
Political  and  Social  Science,  297  (January,  1955). 

9For  a  treatment  of  this  topic  in  connection  with  the  medical  profession  see  Robert  G.  Evans, 
“Supplier-Induced  Demand:  Some  Empirical  Evidence  and  Implications,’’  in  The  Economics  of 
Health  and  Medical  Care,  ed.  M.  Perlman  (London:  MacMillan,  1974);  Robert  G.  Evans  and  Alan  D. 
Wolfson,  “Moving  the  Target  to  Hit  the  Bullet:  Generation  of  Utilization  by  Physicians  in  Canada,” 
paper  prepared  for  the  National  Bureau  of  Economic  Research  Conference  on  the  Economics  of 
Physician  and  Patient  Behaviour,  Stanford,  California,  January,  1978. 
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relationships  such  as  these  are  difficult  to  establish,  especially  when  they 
touch  upon  some  of  the  most  fundamental  of  human  affairs.  In  addition, 
the  nature  of  these  relationships  is  at  direct  variance  with  the  culture  of 
competitive  markets,  predicated  on  the  belief  that  the  common  good  can 
best  be  achieved  by  each  individual  pursuing  his  own  self-interest.  Thus, to 
the  extent  that  trust  relationships  are  sustained  they  preclude  the  full 
operation  of  market  forces,  and  to  the  extent  that  market  forces  do  in  fact 
predominate  they  undercut  the  basis  of  the  trust  relationships.  In  the  latter 
event,  practitioners  might  abuse  the  discretionary  authority  granted  them 
by  virtue  of  their  agency  function  and  over-prescribe  their  own  services  for 
the  client.  The  medical  practitioner  who  runs  a  revolving  door  kind  of 
practice,  generating  excessive  levels  of  demand  by  frequently  recalling 
patients,  would  be  an  example  of  this  failure  of  the  agency  function. 

We  do  not  suggest  that  in  fact  there  is  widespread  abuse  of  the 
discretion  inherent  in  the  exercise  of  the  professional  agency  role.  No 
empirical  evidence  of  such  a  problem  has  been  adduced  in  any  of  the  four 
professions  under  study.  No  doubt  in  many  cases  clients  are  sufficiently 
sophisticated  that  the  necessity  for  a  complete  agency  function  is  obviated. 
In  other  cases,  the  restraints  imposed  by  professional  codes  of  ethics 
undoubtedly  are  important.  It  is  perhaps  worth  noting,  however,  that 
professional  codes  focus  on  the  practitioner’s  obligation  to  consider  and 
promote  his  client’s  interests  in  terms  of  the  benefits  to  be  derived  from 
recommended  courses  of  action;  they  are  generally  less  eloquent  and  often 
less  than  explicit  on  the  necessity  to  protect  the  client’s  financial  interest  in 
terms  of  minimizing  the  cost  of  services  purchased.  The  tendency  for  over¬ 
servicing  may,  therefore,  be  inadequately  inhibited  by  the  operation  of 
these  codes. 

The  most  important  restraint  on  the  abuse  of  the  discretionary  power 
inherent  in  the  professional  agency  function  is  undoubtedly  the  self- 
restraint  exercised  by  the  practitioner  himself.  Client  sophistication  is 
useful,  of  course,  but  if  clients  were  fully  knowledgeable  there  would  be  no 
need  to  establish  the  professional  agency  relationship  in  the  first  instance. 
Furthermore,  the  enforcement  of  ethical  codes,  even  with  their  somewhat 
restricted  scope,  is  encumbered  by  the  sheer  number  of  practitioner-client 
interactions  that  need  to  be  policed  and  by  the  substantial  reliance  of  the 
discipline  process  on  initiation  by  unsophisticated  victims.  Clearly  the 
agency  relationship  between  professionals  and  their  clients  cannot  work 
satisfactorily  if  practitioners  are  not  se //-disciplined.  In  this  context,  it  is 
hard  to  overemphasize  the  importance  of  the  “socialization”  process 
inherent  in  professional  education  and  reinforced  by  the  norms  of  the 
professional  environment.  The  collectivization  of  appropriate  norms  and 
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values  and  their  transmission  to  individual  practitioners  are  thus 
cornerstones  of  professional-client  relationships.  In  the  absence  of 
professional  self-discipline  the  agency  relationship  is  an  unsatisfactory  way 
of  bridging  the  information  gap  facing  the  uninformed  consumer  of 
professional  services. 

As  noted  above,  the  information  breakdown  leading  to  the 
establishment  of  professional  agency  relationships  relates  to  information 
about  the  expected  benefits  of  purchasing  professional  services.  It  appears 
that  in  at  least  three  of  the  professions  under  study-accountancy, 
architecture  and  engineering-this  does  not  constitute  a  serious  problem.  In 
architecture  and  engineering  it  would  seem  that  most  clients  are  aware  of 
the  circumstances  under  which  they  require  professional  services,  are 
relatively  sophisticated  about  the  nature  of  the  services  they  wish  to 
purchase,  and,  in  most  cases,  can  judge  the  quality  of  the  services  rendered 
at  least  in  terms  of  their  own  satisfaction  with  the  ultimate  product.10 
Indeed  the  majority  of  the  clients  of  these  professions  are  private  and  public 
enterprises,  many  of  them  large  and  complex  organizations  with  in-house 
professional  capabilities  of  their  own.  The  notion  of  an  uninformed 
consumer  vulnerable  to  exploitation  by  the  unscrupulous  practitioner  does 
not  often  apply  in  these  markets.  This  is  particularly  so  in  the  market  for 
engineering  services.  In  architecture  there  does  appear  to  be  a  small  part  of 
the  client  population  that  is  relatively  unsophisticated  with  respect  to 
architectural  services,  but, in  general,  this  does  not  seem  to  be  a  market 
characterized  by  significant  informational  problems. 

The  situation  in  accountancy  is  somewhat  more  complex.  In  this  case 
two  kinds  of  services  are  offered.  There  are  accounting  services  used  by  the 
client  to  facilitate  his  own  financial  management,  and  there  are  other 
services  which  “lend  credibility”  to  the  financial  statements  of  the  client, 
quintessential^  auditing.  These  two  kinds  of  services  serve  two  different 
groups  of  interests.  In  the  first  instance,  it  would  appear  that  most 
consumers  of  accounting  services  for  their  own  internal  use  are  quite 
sophisticated.  These  clients  are  normally  corporations  engaged  in  business 
activities  and  familiar  with  financial  matters.  Most  of  them  employ 
accountants  on  an  ongoing  basis.  It  can  be  assumed  that,  in  general,  they 
know  when  they  need  help,  they  know  what  kind  of  help  to  get,  and  they 
know  when  they  have  been  helped.  There  are,  however,  some  small 
businesses  which  are  less  sophisticated  consumers  of  these  types  of  services, 


10See  Dewees  et  al.,  op.  cit.,  pp.  173-192. 
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and  some  form  of  public  intervention  may  be  necessary  to  facilitate  the 
operation  of  this  part  of  the  market. 

On  the  question  of  lending  credibility  to  financial  statements  the 
matter  is  more  complicated.  It  might  be  argued  that  there  are  many  small 
investors  in  public  companies  who  are  quite  uninformed  in  financial 
affairs.  On  the  other  hand,  few  such  individuals  make  their  investment 
decisions  unaided.  There  are  legions  of  stock  brokers,  investment 
counsellors,  bankers,  managers  of  mutual  funds,  etc.  who  serve  on  their 
clients’  behalf  as  relatively  sophisticated  consumers  of  financial 
information.  However,  individual  investors  or  their  investment  counsellors 
lack  first-hand  information  about  the  financial  status  of  companies  in 
which  they  have  invested  or  are  considering  investing.  What  they  require 
may  not  be  professional  advice  about  the  soundness  of  an  investment 
strategy,  but  they  do  need  information  about  the  financial  status  of 
companies  in  which  they  are  interested.  In  particular,  they  need  to  know  if 
the  prospectuses  and  financial  statements  of  these  companies  can  be  taken 
at  face  value.  It  is  in  this  context  that  the  public  accountant  makes  his 
contribution.  By  attesting  to  the  veracity  of  financial  statements  through 
the  auditing  process,  accountants  create  confidence  in  the  data  necessary  for 
making  investment  decisions.  The  “lending  of  credibility”,  then,  can  be 
viewed  as  an  important  underpinning  to  both  individual  investing  and  to 
the  functioning  of  the  capital  market  as  a  whole. 

Considered  in  this  way,  auditing  serves  to  bridge  a  kind  of  information 
gap  between  investors  and  corporations.  It  should  be  noted,  however,  that 
to  the  extent  that  an  informational  problem  exists  here,  the  “professional” 
solution  of  an  agency  relationship  between  unidentified  investors  and 
auditors  may  be  very  difficult  to  effect  when  auditors  also  render  services 
directly  to  corporate  clients  whose  interests  may  not  always  parallel  those  of 
the  investors.  Thus,  accountants  who  provide  financial  management 
services  as  well  as  auditing  services  may  find  themselves  torn  between  two 
competing  interests  (in  addition  to  their  own)  and  the  consequences  for  the 
effective  operation  of  the  agency  relationship  may  be  quite  negative. 

The  situation  in  law  is  more  clearcut.  Here  there  is  a  sizeable 
household  sector  where  consumers  may  need  any  one  or  more  of  a  wide 
variety  of  legal  services  but  are  generally  uninformed  about  their  needs  or 
about  the  types  of  services  available.  Nor  are  they  usually  able  to  assess  the 
quality  of  legal  services  delivered.11  Even  in  parts  of  the  corporate  sector  it 


“See  Colvin  et  al.,  op.  cit.,  pp.  27-71,  83-91,  191-216,  and  Chapter  9,  below. 
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may  be  that  the  very  complexity  of  the  legal  system  restricts  the  ability  of 
clients  to  assess  their  legal  needs  adequately  and  to  evaluate  the  quality  of 
legal  services  they  obtain.  In  this  case,  then,  the  informational  problems  in 
the  market  may  be  serious  and,  in  the  absence  of  a  well-functioning 
professional  agency  relationship,  market  failure  may  result.  A  prima  facie 
case  exists,  then,  for  regulatory  intervention  to  the  extent  necessary  to 
establish,  maintain  and  monitor  such  agency  relationships. 

To  summarize,  the  market  failure  arising  from  informational 
problems  appears  to  be  a  serious  concern  only  in  the  case  of  the  legal 
profession.  In  the  other  three  markets,  accountancy,  architecture  and 
engineering,  this  does  not  seem  to  be  a  widespread  problem  though  some 
difficulties  may  be  encountered  in  parts  of  the  accounting  and  architecture 
markets. 

5.  Third  Party  Effects  (Externalities) 

There  remains  one  final  source  of  market  failure  that  must  be 
considered,  namely  the  existence  of  externalities  in  either  the  production  or 
in  the  consumption  of  professional  services.  Externalities  or  third  party 
effects  occur  when  some  of  the  costs  of  producing  services  are  not  borne  by 
the  professional  firm  or  when  some  of  the  benefits  of  consuming  such 
services  do  not  accrue  to  the  client.  In  these  cases  the  production  decisions 
made  by  firms  and  the  consumption  decisions  made  by  individuals  will  not 
be  those  which  are  socially  optimal.  If  some  of  the  costs  of  production  are 
not  internalized  the  firm  has  no  incentive  to  consider  the  external  ones  and 
thus  is  likely  to  produce  more  than  it  would  if  it  had  to  bear  all  of  the  costs 
itself.  An  example  of  this  is  afforded  by  physician  over-utilization  of 
hospital  laboratory  services.  In  other  words,  the  availability  of  seemingly 
free  external  resources  encourages  excess  production;  “excess”  in  the  sense 
that  from  the  societal  point  of  view  someone  is  bearing  those  costs  and,  were 
that  acknowledged  in  the  production  decision,  fewer  total  resources  would 
be  devoted  to  that  economic  activity.  The  classic  case  of  production 
externalities  is  pollution,  where  some  of  the  costs  of  production  are  borne 
by  parties  other  than  the  producing  firm. 

On  the  consumer  side,  an  analogous  situation  can  exist  where  benefits 
accrue  to  others  than  the  direct  purchaser  of  services.  Thus  if  an  individual 
obtains  an  innoculation  against  polio, not  only  does  he  receive  the  benefits 
of  immunization, but  third  parties  with  whom  he  comes  in  contact  are 
protected  against  contracting  polio  from  him.  If  these  third  party  interests 
are  not  introduced  into  the  decision-making  process,  and  individual 
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consumption  decisions  are  made  as  if  only  those  who  made  purchases  were 
affected,  the  societal  level  of  consumption  of  these  kinds  of  goods  and 
services  would  be  less  than  optimal. 

Thus,  from  both  the  supply  and  demand  sides,  the  existence  of 
externalities  results  in  a  failure  of  market  forces  to  achieve  optimal 
economic  decisions,  and  may  call  for  governmental  intervention  to  re¬ 
allocate  resources  in  such  a  way  as  to  acknowledge  third  party  effects. 

In  fact,  in  the  professional  markets  with  which  we  are  concerned, this 
type  of  market  failure  is  probably  the  most  important  in  supporting 
arguments  for  regulation.  One  suspects  that  references  to  the  need  for 
regulation  in  order  to  protect  the  “public  interest”  often  have  as  their  bases 
concern  for  third  party  effects  rather  than  the  protection  of  clients 
themselves.  And  certainly  such  claims  have  some  validity.  Our  discussion  of 
professionalism  above  focused  on  the  agency  role  of  the  professional  in  the 
decision-making  process,  acting  on  behalf  of  his  client.  This  does  not, 
however,  exhaust  the  professional’s  responsibilities.  In  general,  a 
responsible  practitioner  must  take  into  account  not  only  the  interests  of  his 
client  but  the  legitimate  interests  of  third  parties  who  may  be  affected  by  the 
decisions  he  makes  on  his  client’s  behalf.  The  only  interests  he  should  not 
take  into  account  in  this  decision-making  process  are  his  own.  In  this 
context,  then,  the  professional  assumes  a  second  “agency”  function  acting 
on  behalf  of  affected  third  parties. 

The  existence  of  externalities  and  the  need  to  protect  third  parties 
constitute  an  important  rationale  for  regulatory  intervention  in  all  of  the 
markets  under  consideration.  In  the  market  for  architectural  services  the 
strongest  case  for  regulation  relates  to  the  need  to  protect  the  environmental 
integrity  and  aesthetic  quality  of  our  surroundings,  imperatives  which,  it  is 
argued,  would  not  be  fully  acknowledged  if  design  services  were  purchased 
with  only  the  individual  client’s  interests  in  mind. 

In  engineering  the  case  is  even  stronger.  No  one  could  deny  the  general 
societal  interest  in  protecting  public  health  and  safety.  But  even  more 
dramatic  are  the  cases  of  innocent  victims  of  faulty  dams  and  bridges, 
passengers  in  defective  aircraft,  and  the  like.  Here  the  third  party  effects  are 
direct  and  compelling,  and  demand  a  governmental  response. 

In  the  legal  market,  although  the  third  party  effects  are  less  palpable, 
they  exist  in  a  number  of  forms.  The  future  costs  of  improperly  drawn 
contracts,  wills,  trusts,  etc.  may  not  be  borne  exclusively  by  the  clients  who 
purchase  the  legal  services  in  the  first  instance.  In  a  more  general  sense, 
there  are  externalities  involved  in  the  establishment  of  sound  legal 
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precedents  in  a  system  based  on  common  law.  The  use  of  publicly  funded 
courts  represents  a  production  externality  of  serious  consequence.  The  list 
could  be  extended. 

Accounting  constitutes  a  special  case.  As  we  noted  above,  the  entire 
thrust  of  the  auditing  function  relates  to  the  interests  of  investors,  but 
whether  these  users  of  financial  information  ought  to  be  considered  third 
parties  or  instead  second  parties  is  problematic.  Accounting  firms  are 
retained  by  corporations  to  perform  audits  but  in  reality  it  is  the  eventual 
users  of  the  financial  statements  who  could  be  considered  their  true 
“clients”.  Viewed  in  this  way,  the  users  of  audited  financial  statements  are 
the  second  parties  to  this  accounting  function  rather  than  the  third  parties. 
The  situation  is,  of  course,  complicated  when  the  same  accounting  firm 
provides  non-audit  financial  services  to  a  corporation  which  it  is  also 
auditing.  In  this  case,  there  are  conceptually  two  “clients”  or  second 
parties.  For  the  auditing  services,  the  second  parties  are  the  users;  for  the 
other  financial  services,  the  second  party  is  the  corporation  itself.  (The  first 
party  in  each  case  is  the  accounting  firm.)  Unfortunately,  when  audit  and 
non-audit  services  are  provided  in  an  integrated  package,  the  separate 
interests  of  the  different  “clients”  tend  to  be  obscured.  Furthermore,  the 
potential  for  conflict  between  the  interests  of  these  two  different  clients 
constitutes  a  serious  problem  for  the  accounting  profession  and  is  a  matter 
to  which  we  will  return  later. 

There  are,  in  addition,  real  third  parties  to  the  transaction  between  the 
accountant  and  either  of  his  “clients”.  The  development  of  accounting 
standards  and  financial  systems  in  connection  with  non-audit  work  has 
wide  ramifications  for  the  efficiency  with  which  our  commercial  affairs  are 
managed.  Furthermore,  there  is  a  general  societal  interest  in  the  smooth 
functioning  of  capital  markets  and  this  is  enhanced,  as  we  noted  above,  by 
the  credibility  lent  to  financial  statements  through  the  auditing  process. 
The  promotion  of  these  “third  party”  interests  constitutes  an  important 
dimension  in  the  design  of  regulatory  policy  for  accounting. 

It  is  clear,  then,  that  third  party  effects  constitute  a  serious  problem  in 
the  three  professions  of  accounting,  architecture  and  engineering  (though 
in  varying  degrees)  and  indicate,  therefore,  a  prima  facie  need  for  regulatory 
intervention  in  these  markets.  In  law,  although  some  third  party  effects 
exist,  they  are  more  attenuated  and  do  not  constitute  in  themselves  a  strong 
justification  for  regulation. 

To  summarize  our  conclusions  about  the  extent  to  which  market 
failure  exists  in  the  four  professions  under  study,  we  can  state  the  following: 
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i)  Excessive  concentration  does  not  appear  to  be  a  serious  problem 
in  any  of  the  four  markets. 

ii)  Barriers  to  entry  and  exit  exist  by  virtue  of  the  large  investment 
in  “human  capital”  of  most  professionals,  but  no  artificial 
barriers  seem  to  exist. 

iii)  Product  heterogeneity  is  endemic  to  professional  markets. 

iv)  Informational  problems  seem  to  be  significant  only  in  the 
market  for  legal  services,  though  there  are  some  problems  in 
architecture  and  accounting  as  well. 

v)  Third  party  effects  constitute  a  serious  problem  in  accounting, 
architecture  and  engineering  and  a  secondary  problem  in  law. 

The  conclusion  that  market  failure  in  one  form  or  another  exists  in 
each  of  the  four  areas  under  consideration  does  not  in  itself  constitute 
grounds  for  advocating  regulatory  intervention.  It  is  important  to 
underscore  the  obvious  but  often  neglected  truth  that,  even  following  an 
identification  of  imperfections  or  failures  that  would  be  likely  to  persist  or 
develop  in  a  market,  if  unregulated,  the  decision  as  to  whether  to  regulate  at 
all,  and  if  so,  in  what  way,  presents  special  difficulties  because  all  of  the 
available  regulatory  instruments  are  also  imperfect.  Thus,  the  policy¬ 
maker  is  inevitably  faced  with  a  daunting  calculus  that  involves  comparing 
the  outcomes  from  a  flawed  market  with  the  outcomes  of  flawed  regulatory 
instruments.  One  imperfect  state  of  the  world  must  be  compared  to  another. 

Complicating  this  calculus  is  the  fact  that  alternative  states  of  the 
world  produce  very  different  distributive  outcomes;  each  regulatory  option 
produces  different  groups  of  winners  and  losers  experiencing  different 
kinds  of  costs  and  benefits,  and  equally  importantly,  generates  its  own 
particular  set  of  political  dynamics.  In  short,  even  in  purely  economic 
terms,  the  existence  of  an  imperfect  market  does  not  perse  make  the  case  for 
any  regulation,  and  certainly  not  for  any  particular  kind  of  regulation.  In  a 
broader  public  choice  framework,  the  selection  among  regulatory  options 
cannot  realistically  ignore  the  distributive  implications  of  given  choices 
and  the  political  dynamics  each  sets  in  motion. 

Nevertheless,  the  problems  identified  above  for  the  functioning  of 
market  forces  in  each  professional  area  do  provide  a  rationale  for  the 
consideration  of  various  regulatory  instruments  designed  to  cope  with  such 
difficulties, particularly  insofar  as  they  compromise  the  interests  of  second 
and  third  parties.  In  the  next  chapter,  we  review  some  alternative  forms  of 
professional  regulation.  Before  turning  to  this  analysis,  however,  we 
should  discuss  the  major  goals  of  regulation  in  terms  of  the  dimensions  of 
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the  interests  of  second  and  third  parties  in  the  operation  of  professional 
markets. 

C.  The  Dimensions  of  Interest  in  Professional  Service: 
Quantity,  Quality  and  Price 

Where  markets  perform  imperfectly,  we  have  reason  to  be  concerned 
that  the  goods  and  services  produced  and  consumed  will  be  of  an 
inappropriate  number,  of  an  inappropriate  quality,  or  inappropriately 
priced,  or  any  combination  of  these.  “Inappropriate”  in  the  contexts  of 
quantity  and  quality  does  not  necessarily  imply  too  little  or  too  much; 
either  is  possible. 

1.  Quantity 

In  the  case  of  monopolistic  practices,  either  by  individual  firms  or  by 
cartels,  we  observe  restrictions  on  the  level  of  supply  below  the  optimal 
quantity  that  would  be  forthcoming  in  a  perfectly  functioning  market.  On 
the  other  hand,  “demand- generation”  can  occur  in  professional  markets 
through  an  exploitation  of  the  discretionary  power  associated  with  the 
agency  relationship  between  practitioner  and  client  in  such  a  way  as  to 
create  a  level  of  services  consumed  in  excess  of  the  desirable  quantity.  This  is 
potentially  a  problem  in  the  market  for  legal  services,  but  it  is  unlikely  to  be 
troublesome  in  the  other  three  professions.  The  major  cause  for  an 
inappropriate  level  of  services  in  an  unregulated  market  probably  stems 
from  the  existence  of  externalities  or  third  party  effects.  Here  we  could 
reasonably  assume  that  ignoring  the  interests  of  third  parties  would  yield  a 
level  of  services  less  than  would  be  socially  optimal  if  all  interests  were 
taken  into  account.  We  would  expect  this  result  because  the  clients  or 
second  parties  who  make  purchase  decisions  with  respect  to  professional 
services  would  demand  only  enough  to  satisfy  their  own  needs  and  protect 
their  own  interests.  Addressing  the  concerns  of  affected  third  parties  might 
plausibly  require  the  application  of  additional  professional  services  which 
clients  are  unlikely  to  purchase  at  their  own  expense  unless  required  to  do 
so  by  the  state.  Thus,  for  example,  a  steel  mill  may  desire  engineering 
services  to  design  better  processes  for  burning  fuel  in  order  to  increase  the 
efficiency  of  its  production,  but  the  profit-oriented  company  is  unlikely,  on 
its  own  account,  to  purchase  the  additional  engineering  services  necessary 
to  further  purify  the  combustion  process  to  avoid  polluting  the  air. 

To  summarize,  in  the  absence  of  regulation, markets  characterized  by 
informational  problems  may  exhibit  demand-generation  by  suppliers 
yielding  more  utilization  of  professional  services  than  is  necessary;  markets 
in  which  third  party  effects  are  important  are  likely  to  exhibit  deficient 
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levels  of  services  in  terms  of  the  needs  of  third  parties  over  and  above  those  of 
direct  clients. 

In  terms  of  all  four  professions  under  review,  one  challenge  for 
regulatory  policy,  then,  is  to  ensure  that  sufficient  services  are  purchased  to 
protect  third  party  interests.  In  the  case  of  law,  however,  regulatory  policy 
must  also  address  the  potential  for  demand-generation  yielding  excessive 
utilization  of  legal  services.  The  former  objective  can  be  achieved  through 
regulating  the  “demand”  for  professional  services;  restraining  demand- 
generation  can  be  effected  only  by  regulating  the  suppliers  of  these  services 
to  ensure  that  practitioners  do  not  take  advantage  of  unsophisticated  clients 
by  exploiting  the  discretionary  power  inherent  in  the  professional  agency 
relationship. 

Intervention  on  the  demand  side  for  professional  services  can  take  a 
number  of  forms.  One  can,  for  example,  subsidize  the  purchase  of 
professional  services  through  programmes  such  as  legal  aid.  Typically, 
however,  “demand”  for  professional  services  can  be  created  by  requiring, by 
either  statute  or  regulation ,  that  they  be  purchased  in  particular 
circumstances.  Examples  of  this  kind  of  demand  side  regulation  are  evident 
in  three  of  the  professional  markets  under  consideration.  In  accounting 
there  are  “statutory”  audits;  in  other  words,  independent  audits  are 
required,  by  statute,  for  corporations  of  various  descriptions.12  In  the  field 
of  building  design,  the  requirements  of  the  Ontario  Building  Code  provide 
for  the  retention  of  an  architect  or  an  engineer  when  constructing  certain 
kinds  of  buildings.13  In  engineering  there  are  also  legislated  “demands” 
through  a  variety  of  statutes  concerning  public  health  and  safety.14 


12See  Chapter  5,  notes  5  and  9,  below. 

13Ontario  Building  Code,  O.  Reg.  925/75. 

14In  the  engineering  field,  there  is  a  large  number  of  acts  and  regulations  which  impinge  on 
engineering.  These  include:  The  Architects  Act  (R.S.O.  1970,  c.  27);  The  Boiler  and  Pressure  Vessels 
Act  (R.S.O.  1970,  c.  47);  The  Construction  Hoists  Act  (R.S.O.  1970,  c.  80);  The  Construction  Safety 
Act  (S.O.  1973,  c.  47 );  The  Drainage  Act  (S.O.  1975,c.  79);  The  Elevators  and  Lifts  Act  (R.S.O.  1970,  c. 
43);  The  Industrial  Safety  Act  (R.S.O.  1970,  c.  220);  The  Local  Improvement  Act  (R.S.O.  1970,  c.  255); 
The  Mining  Act  (R.S.O.  1970,  c.  274);  The  National  Building  Code;  The  Ontario  Building  Code  (O. 
Reg.  925/75);  The  Ontario  Water  Resources  Act  (R.S.O.  1970,  c.  332);  and  The  Planning  Act  (R.S.O. 
1970,  c.  349).  In  addition,  many  municipalities  require  engineers  for  various  inspections  and 
approvals.  For  example,  s.  89  of  The  Regional  Municipality  of  Niagara  Act  (R.S.O.  1970,  c.  406) 
requires  the  Regional  Council  to  appoint  a  professional  engineer  to  administer  and  manage  the 
regional  road  system. 

In  some  cases  the  requirement  for  a  professional  engineer  is  explicit,  as  in  The  Construction  Hoists 
Act;  in  other  cases,  such  as  The  Boiler  and  Pressure  Vessels  Act,  “inspectors”  are  to  be  appointed  to 
review  work  included  in  the  scope  of  the  engineering  licence,  and  will  thus  usually  be  engineers 
themselves. 
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2.  Quality 

In  general,  the  protection  of  third  party  interests  requires,  in  the  first 
instance,  that  a  sufficient  quantity  of  services  be  purchased  and,  in  the 
second  instance,  that  these  services  be  of  the  right  quality.  Quality 
regulation  alone  would  not  suffice  since  the  introduction  of  the 
professional  agency  function  with  respect  to  third  parties  could  not  be 
assured  without  requiring  that  at  least  some  “professional”  services  be 
purchased  in  specified  circumstances.  Demand  side  quantity  regulation 
alone  is  also  clearly  inadequate;  one  must  ensure  not  only  that  services  are 
purchased  but  that  the  purchased  services  are  of  the  appropriate  “quality”. 
In  other  words,  the  nature  of  the  services  purchased  must  be  such  that  third 
party  interests  are  adequately  protected.  Thus,  in  cases  where  the  primary 
rationale  for  regulatory  intervention  is  the  protection  of  third  parties,  we 
perceive  the  need  for  parallel  regulation  on  both  the  demand  and  the  supply 
side  to  ensure  that  enough  of  the  right  kind  of  services  are  purchased. 

The  case  of  inappropriately  large  quantities  of  professional  services 
being  purchased  because  of  the  imperfect  functioning  of  the  agency 
relationship  between  a  professional  and  his  client  cannot  be  addressed  by 
“demand  side”  regulation.  On  the  contrary,  the  identification  of 
unnecessary  servicing  blends  into  scrutiny  of  the  quality  of  services  in 
general  and  can  thus  be  pursued  only  by  policies  designed  to  regulate  the 
supply  of  professional  services. 

In  terms  of  the  quality  of  services,  again  it  is  possible  for  market 
imperfections  to  yield  either  too  low  or  too  high  a  level.  Because  of  the 
inability  of  clients  to  evaluate  fully  the  quality  of  services  received  there  is  at 
least  the  potential  for  unscrupulous  or  negligent  practitioners  to  deliver 
services  of  poor  quality  without  being  detected.  This  risk  is  perhaps  greatest 
in  the  legal  profession  where  the  level  of  client  sophistication  is  generally 
less  than  in  the  other  three  professional  markets.  Furthermore,  as  we  noted 
above,  the  needs  of  third  parties  dictate  modification  in  the  nature  of 
services  provided  as  well  as  an  increase  in  their  number.  If  these  legitimate 
interests  are  not  taken  into  account,  the  resulting  quality  of  services 
provided  could  be  characterized  as  too  low. 

On  the  other  hand,  it  is  possible  to  find  escalation  in  quality  standards 
in  imperfect  markets  beyond  the  point  that  may  be  justified  from  a  cost 
perspective.  In  the  absence  of  competitive  pressures,  it  may  be  possible  for 
providers  to  offer  only  “Cadillac”  services  even  when  a  “Chevrolet”  variety 
would  suffice.  This  might  occur  for  a  variety  of  reasons.  Practitioners  may 
make  more  money  by  providing  only  high  quality,  high  priced  services;  in 
other  words,  there  may  be  a  larger  “profit  margin”  associated  with  the  sale 
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of  these  services.  But  aside  from  economic  motives  there  are  practice-style 
rationales  for  the  maintenance  of  artificially  high  quality  standards. 
Professionals  may  obtain  personal  satisfaction  from  providing  only  the 
“very  best”,  even  if  it  means  that  some  consumers  will  not  receive  any 
service  at  all  because  of  the  resulting  economic  barriers  to  access,  at  least  as 
perceived  by  potential  clients.  Thus  while  the  primary  problem  in  quality 
regulation  relates  to  ensuring  high  standards,  excessive  levels  of  quality 
may  constitute  a  problem  under  some  circumstances. 

To  reiterate,  regulation  of  the  supply  of  professional  services  in  order 
to  ensure  appropriate  quality  is  necessary  under  two  conditions.  First,  in 
terms  of  the  protection  of  third  party  interests,  quality  regulation  on  the 
supply  side  is  necessary  in  parallel  with  quantity  regulation  on  the  demand 
side  as  discussed  above.  Second,  in  terms  of  uninformed  second  parties  or 
consumers,  it  is  necessary  to  ensure  that  professional  services  are  of 
adequate  quality  but  not  artificially  restricted  to  “only  the  very  best”. 

It  should  be  emphasized  that  regulation  of  the  supply  of  professional 
services,  professional  regulation  in  other  words,  is  primarily  though  not 
exclusively  concerned  with  the  quality  of  services  provided.  As  noted  above, 
concerns  about  an  inappropriately  large  quantity  of  such  services,  the 
demand  for  which  is  generated  by  a  practitioner  acting  imperfectly  as  an 
agent  for  his  client,  can  be  addressed  only  by  regulating  the  supplier  of 
services,  the  practitioner  himself.  One  cannot  intercede  directly  on  the 
demand  side  to  correct  these  distortions  by  mandating  the  purchase  of 
specific  services,  because  in  the  absence  of  the  professional  relationship  the 
need  for  services  cannot  be  specified.  Thus,  regulation  of  the  suppliers  of 
service  cannot  totally  ignore  questions  of  the  appropriateness  of  the 
quantity  of  services  provided.  Nevertheless,  it  is  fair  to  say  that  the  primary 
concern  with  appropriate  quantity  relates  to  third  party  interests  and  this  is 
properly  addressed  to  a  large  extent  by  mandating  the  purchase  of  at  least 
some  professional  services  (sometimes  of  a  specific  nature)  in  specified 
circumstances.  This  we  have  called  demand  side  regulation.  The  emphasis 
of  “supply  side”  regulation  of  professionals  themselves  is  on  the  quality  of 
the  services  they  provide. 

3.  Price 

There  is  one  final  “dimension”  of  interest  in  professional  services  that 
needs  to  be  considered,  namely  the  prices  of  these  services.  It  is  a 
commonplace  observation  that  market  imperfections  which  undermine  the 
effectiveness  of  competitive  pressures  result  in  prices  which  are 
unnecessarily  high.  This  can  occur  for  two  different  reasons.  First, 
competition  ensures  that  goods  or  services  of  any  particular  description  will 
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be  produced  at  the  lowest  possible  cost.  If  a  producer  is  inefficient  in  his  use 
of  resources  he  can  be  undersold  by  his  more  efficient  competitors  and  be 
driven  out  of  business.  This  threat  of  extinction  serves,  then,  to  induce 
providers  to  adopt  the  most  efficient  technology  and  to  manage  the 
production  process  with  diligence.  Removal  or  relaxation  of  competitive 
pressures  allows  inefficient  producers  to  survive  and  thereby  increases  the 
costs  of  production  through  non-optimal  use  of  resources  or  ineffective 
management. 

A  second  cause  of  high  prices  in  non-competitive  markets  relates 
simply  to  the  ability  of  sellers  to  extract  abnormally  large  profits  from  their 
sale  of  goods  or  services.  In  competitive  environments  the  existence  of  prices 
far  in  excess  of  costs  of  production,  and  concomitantly  large  profits,  would 
attract  new  firms  into  the  market  and,  through  an  increase  in  supply,  would 
drive  down  prices  and  profits.  However,  barriers  to  entry  and/or  product 
differentiation  protect  existing  firms  from  this  kind  of  competitive 
pressure.  Under  these  circumstances,  it  is  possible  for  sellers  to  raise  prices 
and  increase  profits  to  some  extent  (how  high  it  is  possible  to  increase 
profits  by  raising  prices  depends  on  the  particular  supply  and  demand 
conditions  of  the  market  in  question).  In  the  context  of  market  failure  the 
pursuit  of  profits  itself,  as  opposed  to  inefficient  practices,  can  result  in 
prices  higher  than  would  obtain  in  competitive  markets. 

Whereas  inappropriate  levels  of  the  quantity  and  quality  of 
professional  services  delivered  call  for  regulatory  responses  on  both  the 
demand  and  supply  sides  of  these  markets,  the  problem  of  inappropriately 
high  prices  can  be  addressed  in  a  largely  independent  manner  from  the 
determination  of  the  regulatory  frameworks  for  these  markets.  In  other 
words,  the  questions  of  whether  or  not  there  should  be  minimum  or 
maximum  fee  schedules  or  whether  or  not  price  advertising  should  be 
permitted  can  be  addressed  outside  of  the  context  of  any  particular 
regulatory  policy  regarding  the  production  and  consumption  of 
professional  services.  This  is  not  to  suggest  that  price  determination  itself  is 
independent  of  the  regulatory  framework  in  each  market.  On  the  contrary, 
as  we  have  suggested,  the  level  of  price  is  affected  by  the  strength  of 
competitive  forces  in  the  market  and  these  in  turn  can  be  influenced  by 
regulatory  intervention.  Therefore,  it  is  necessary  that  price  regulation  be 
coordinated  with  quantity  and  quality  regulation  in  each  market.  But  the 
resolution  of  pricing  issues  is  not  contingent  on  the  other  regulatory 
decisions;  we  can  in  essence  graft  pricing  policy  onto  each  regulatory 
framework  as  it  emerges  from  our  analysis.  Accordingly,  we  will  treat  the 
issue  of  price  regulation  separately  in  Chapter  10,  after  the  frameworks  for 
each  professional  market  have  been  put  into  place. 
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Chapter  4 

A.  Introduction 

In  the  previous  chapter,  we  sought  to  identify  factors  in  each  of  the 
professional  markets  under  study  that  might  be  considered  to  justify  some 
form  of  regulatory  intervention.  In  this  chapter,  we  attempt  to  review  and 
assess  the  strengths  and  weaknesses  of  the  principal  regulatory  strategies 
available  to  policy  makers  in  considering  interventions  on  the  quality 
dimension  in  such  markets.  As  we  noted  in  the  last  chapter,  the  quantity 
dimension  of  professional  services  can  be  regulated  primarily  through 
demand  side  legislation,  and  price  regulation  will  be  treated  in  Chapter  10 
within  the  context  of  a  given  regulatory  framework.  Professional 
regulation,  that  is, regulation  of  the  supply  of  professional  services,  centres 
on  the  issue  of  quality  assurance.  In  our  review  of  available  regulatory 
options  we  largely  abstract  from  particular  circumstances  prevailing  in 
each  of  the  markets  under  review;  the  relevance  of  these  circumstances  to  the 
choice  of  regulatory  regime  in  each  profession  is  dealt  with  in  Part  III. 

,  t 

Before  turning  to  an  examination  of  the  principal  regulatory 
instruments  available  for  the  regulation  of  service  quality  in  professional 
markets,  some  clarification  of  what  is  meant  by  “quality”  in  this  context 
may  be  useful. 

In  particular,  problems  of  quality  in  professional  markets  centre  on 
questions  of  the  relationship  between  the  nature  of  services  provided  and 
the  outcomes  of  those  services.  There  are  other  aspects  to  quality, of  course, 
such  as  the  empathy  with  which  the  practitioner  deals  with  his  client,  his 
attentiveness  and  promptness  in  execution,  his  patience  in 
communicating,  etc.  But  essentially  quality  in  professional  services  relates 
to  the  probability  of  effecting  satisfactory  outcomes  in  terms  of  the  interests 
of  clients  and  third  parties.  The  quality  problem  exists  in  professional 
markets  for  two  reasons.  First,  clients  may  not  be  sufficiently  sophisticated 
to  determine  what  “quality”  of  service  they  need.  For  one  price  one  can  get 
tax  advice  or  criminal  advocacy  from  one’s  family  lawyer;  for  another  price 
one  can  get  tax  advice  or  criminal  advocacy  from  the  top  experts  in  the 
country  in  their  respective  fields.  “Quality”  involves  matching  the  level  of 
services  utilized  to  the  need  for  such  services,  given  that  “higher  level” 
services  are  also  more  expensive.  Unfortunately,  because  of  lack  of 
information  on  the  part  of  clients  this  matching  process  cannot  occur 
unaided.  Clients  cannot  judge  adequately  what  levels  (and  price)  of  services 
they  require  to  promote  a  desired  outcome.  Similarly,  the  outcome  of 
professional  services  in  terms  of  their  effects  on  third  parties  is  dependent  on 
the  quality  of  those  services.  Here  again,  however,  this  time  because  of  non¬ 
participation  of  third  parties  in  service  purchase  decisions  (as  well  as  their 
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own  ignorance),  the  appropriate  quality  may  not  be  introduced  in  the 
absence  of  regulation.  In  the  case  of  both  clients  and  third  parties  the 
matching  of  services  to  needs  is  the  first  dimension  of  quality  that  creates 
problems.  It  is  solved  only  by  the  activities  of  an  ethical  professional  who 
takes  all  the  relevant  second  and  third  party  interests  into  account  in 
making  his  service  decisions,  while  ignoring  his  own  interests. 

The  second  dimension  of  the  quality  problem  relates  to  the  inability  of 
consumers  to  evaluate  the  nature  of  services  received,  even  if  they  knew  what 
service  they  needed.  This  is  simply  a  question  of  their  inability  to  assess  the 
performance  of  services,  as  well  as  ignorance  of  the  relationship  between 
such  services  and  desired  outcomes. 


High  quality  services  then  are  those  which  are  appropriate  in  terms  of 
client  and  third  party  needs  and  those  which  are  well-performed.  These  two 
dimensions  of  quality  can  be  regulated  either  in  terms  of  the  services 
produced  or  the  producers  of  service;  one  can  regulate  the  output  of 
professional  markets  or  the  inputs.1 

In  terms  of  output  regulation  two  forms  are  available.  Civil  liability  for 
the  performance  of  professional  services  is  a  mechanism  for  addressing 
quality  in  terms  of  the  services  produced  themselves  and,  more  importantly, 
in  terms  of  the  outcomes  resulting  from  such  services.  Standard-setting  and 
enforcement  focuses  directly  on  outputs,  but  not  necessarily  on  outcomes. 

On  the  input  side,  one  can  attempt  to  ensure  that  high  quality  services 
are  produced  by  regulating  the  producers  of  services,  rather  than  the  services 
themselves.  Again,  two  forms  of  regulation  are  available.  One  can  certify 
providers,  that  is,  ensure  that  certain  qualifications  are  met  before  a 
provider  can  identify  himself  in  a  special  classification.  A  more  extreme 
regulatory  intervention  involves  licensure,  where  unqualified  practitioners 
are  simply  prohibited  from  offering  services  altogether  and  not  simply  from 
holding  themselves  out  as  qualified  providers. 

In  all  cases  of  both  output  or  input  regulation  what  one  would 
eventually  want  to  influence  through  regulation  is  the  outcome  of 
professional  services. 


‘See  D.  Wittman,  “Prior  Regulation  Versus  Post  Liability:  The  Choice  Between  Input  and  Output 
Monitoring,”  Journal  of  Legal  Studies,  6  (1977),  193. 
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B.  Output  Regulation 
1.  Civil  Liability2 

Probably  the  least  interventionist  and  longest  established  response  to 
quality  breakdowns  in  professional  markets  is  the  civil  liability  suit  for 
professional  negligence.  Here,  the  injured  client  or  in  some  cases  the 
injured  third  party  is  given  a  private  right  of  action  against  a  provider 
guilty  of  negligence  in  the  provision  of  professional  services.  Typically,  the 
standard  to  which  the  provider  will  be  held  is  the  standard  of  competence 
and  care  which  generally  prevails  throughout  the  profession  in  question.  If 
the  plaintiff  has  suffered  damage  as  a  result  of  the  failure  of  a  provider  to 
adhere  to  this  standard,  he  will  receive  compensation  in  the  form  of  a 
damages  award  against  the  negligent  provider. 

At  first  glance,  the  civil  liability  suit  appears  to  have  many  attractions 
as  a  response  to  the  quality  control  problem: 

i)  It  keys  on  outcomes,  in  the  sense  that  if  a  service  fails  to  achieve 
the  purpose  that  it  was  reasonably  intended  to  serve  as  a  result  of 
negligence  in  its  provision,  liability  arises.  Obviously  the 
interest  of  a  client  in  professional  services  which  he  has 
purchased  is,  ultimately,  the  outcome  of  the  provision  of  such 
services,  and  civil  liability  systems  address  that  question  directly 
and  explicitly. 

ii)  The  civil  liability  system  is  attractive  because  it  constitutes  an 
external  constraint  on  professional  behaviour  in  that  its 
enforcement  is  initiated  by  parties  external  to  the  profession  (i.e. 
clients  or  third  parties),  and  is  adjudicated  by  an  agency  external 
to  the  profession  (i.e.  the  courts). 

iii)  It  simultaneously  achieves  both  compensation  and  deterrence 
objectives.  To  the  extent  that  it  fully  compensates  victims  for 
damage  sustained  as  a  result  of  professional  negligence,  a  victim 
becomes  indifferent  between  good  and  bad  quality  service.  To 
the  extent  that  the  negligent  provider  is  required  to  face  the  full 
social  costs  inflicted  on  other  parties  as  a  result  of  his 


2See  Edward  P.  Belobaba,  Civil  Liability  as  a  Professional  Competence  Incentive,  Working  Paper  #9 
prepared  for  the  Professional  Organizations  Committee  (1978);  J.  Robert  S.  Prichard,  “Professional 
Civil  Liability  and  Continuing  Competence,”  in  The  Professions  and  Public  Policy,  eds.  Philip 
Slayton  and  Michael  J.  Trebilcock,  (Toronto:  University  of  Toronto  Press,  1978);  G.  Calabresi,  “The 
Problem  of  Malpractice:  Trying  to  Round  Out  the  Circle,”  (1977)  27  University  of  Toronto  Law 
Journal,  131;  R.  Epstein,  “Medical  Malpractice:  The  Case  for  Contract,”  American  Bar  Foundation 
Research  Journal  (1976),  p.  87;  M.  Spence,  “Consumer  Misperceptions,  Product  Failure  and  Producer 
Liability,”  Review  of  Economic  Studies  (forthcoming). 
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negligence,  to  that  extent  will  he  face  incentives  to  invest  in  the 
provision  of  a  quality  of  service  that  will  avoid  those  social  costs. 

iv)  The  civil  liability  regime  is  dynamic  in  the  sense  that  the 
standard  of  quality  demanded  shifts  over  time  to  reflect  changes 
in  norms  and  procedures  in  a  profession. 

v)  Because  the  civil  liability  system  is  a  decentralized  and  private 
form  of  law  enforcement,  it  mitigates  any  undesirable  features 
associated  with  the  creation  of  a  public  monopoly  over  the  law 
enforcement  function. 

These  strengths  of  the  civil  liability  system  are  not  trivial.  However,  in 
many  professional  markets,  the  system  is  afflicted  by  a  number  of 
disabilities  which  are  also  not  trivial: 

i)  The  system  is  victim-initiated.  In  many  contexts,  this  implies 
tenuous  assumptions  about  a  victim’s  ability  to  obtain  and 
digest  the  kind  of  information  needed  to  know  that  he  has  been 
victimized.  Often,  the  mere  fact  that  the  outcome  of  the  delivery 
of  a  professional  service  is  perceived  by  a  client  to  be  negative 
implies  nothing  about  the  quality  of  the  service.  For  example,  in 
most  law  suits  involving  two  parties,  one  party  must  lose.  With 
many  medical  problems,  treatment,  no  matter  how  good,  may 
have  only  an  outside  chance  of  ameliorating  a  particular 
condition.  On  the  other  hand,  negative  outcomes  in  both  these 
examples  may  possibly  be  attributable  to  poor  quality  service. 
The  client  will  only  be  able  to  resolve  this  question  either  by 
mustering  sufficient  personal  expertise  to  make  a  judgement  on 
the  matter  (in  which  case  he  should  consider  switching  sides  in 
the  marketplace),  or  by  purchasing  the  advice  of  another  expert 
to  pass  judgement  on  the  quality  of  performance  of  the  first 
expert.  In  this  latter  case  the  client  may  find  himself  in  the 
invidious  position  of  trying  to  decide  which  of  two  conflicting 
experts  is  right,  at  least  in  the  preliminary  fashion  involved  in 
deciding  (probably  with  the  help  of  a  third  expert)  whether  to 
sue  or  not.  These  information  costs  may  be  even  more  acute  in 
the  case  of  third  parties  at  least  one  stage  removed  from  any 
direct  interaction  with  the  service  provider. 

ii)  The  injured  party  may  have  difficulty  obtaining  the  services  of  a 
second  expert.  Here,  the  collectivization  of  professional  values 
may  tend  to  manifest  itself  in  a  conspiracy  of  silence. 

iii)  The  problems  associated  with  uninformed  enforcers  (clients) 
may  be  compounded  by  the  dependence  of  the  system  on 
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inexpert  adjudicators  (courts).  In  short,  the  probability  of  error 
in  determinations  of  competence  under  this  system  may  be  quite 
high. 

iv)  The  system  is  costly  to  administer  because  of  the  difficult 
technical  and  factual  determinations  required  on  a  case-by-case 
basis. 

v)  In  many  contexts,  the  system  will  not  well  serve  its 
compensatory  or  deterrent  objectives.  As  to  compensation, 
while  some  forms  of  loss  sustained  by  clients  as  a  result  of 
incompetent  professional  services  may  be  fully  compensable  by 
damages  (misappropriation  of  trust  funds,  for  example,  where 
a  sum  of  money  can  be  substituted  for  a  like  sum),  other  forms  of 
injury  are  not  perfectly  compensable  through  monetary  awards, 
for  instance,  injury  or  death.  As  a  matter  of  equity,  there  is  a 
serious  defect  in  a  system  that  permits  sudden,  drastic,  non-fully 
compensable  losses  to  fall  unevenly  on  relatively  few  people.  As 
to  deterrence,  the  system  will  not  achieve  an  optimal  level  of 
deterrence  if  victims,  through  ignorance,  do  not  sue  for 
incompetence  or,  because  of  the  costs  associated  with  bringing 
suit,  are  deterred  from  doing  so. 

More  importantly,  to  the  extent  that  a  market  for  professional 
services  is  less  than  perfectly  competitive,  a  provider  may  not  be 
faced  with  an  optimizing  calculus  which  requires  him  to  weigh 
the  social  costs  of  incompetence  against  the  social  costs  involved 
in  avoiding  that  incompetence.  If  both  sets  of  costs  are  not  fully 
internalized  in  the  activities  of  the  provider,  he  is  likely  to  end 
up  providing  “too  much”  or  “too  little”  competence.  He  may 
provide  “too  much”  competence  to  the  extent  that  the  client  can 
be  induced  to  accept  unnecessary  precautionary  procedures, 
which  the  client  is  persuaded,  through  his  ignorance,  that  he 
needs  or  which,  through  the  existence  of  a  third  party  payer  (e.g. 
Medicare  or  Legal  Aid),  the  client  has  little  incentive  to  refuse.  A 
professional  may  provide  “too  little”  competence  to  the  extent 
that  victims,  because  of  information  or  transaction  costs,  fail  to 
initiate  suit  against  him  in  situations  where  in  fact  negligent 
performance  has  occurred. 

How  one  weighs  these  various  strengths  and  weaknesses  of  the  civil 
liability  system  obviously  very  much  depends  on  the  nature  of  the 
professional  market  under  consideration.  If  one  is  dealing  with  a  market 
where  clients  and  potentially  affected  third  parties  are  relatively 
well-informed  and  sophisticated  and  the  cost  of  error  on  the  part  of  the 
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provider  is  fully  compensable  by  a  damages  award,  the  system  can  and 
should  play  a  central  role  in  ensuring  an  appropriate  quality  of 
professional  services  in  that  market.  If  the  reverse  is  true,  or  if  third  parties  at 
jeopardy  are  numerous  and  the  transaction  costs  thus  entailed  in  multiple 
law  suits  are  high  and  not  reducible  (through  improved  class  action  rules, 
for  example),  it  seems  likely  that  civil  liability  can  be  assigned  no  more  than 
a  secondary  role  in  the  search  for  assurances  of  professional  competence. 

2.  Standard-Setting  and  Enforcement 

The  second  form  of  regulating  the  output  of  professionals  is  in  terms  of 
establishing  standards  of  performance  and  monitoring  or  reviewing  the 
activities  of  professionals  to  ensure  that  their  practices  conform  to  these 
standards.  The  setting  and  enforcement  of  standards  could  each  be  done 
either  directly  by  a  branch  of  government  or,  on  the  basis  of  delegated 
authority,  by  a  professional  group.  The  regulatory  process  itself  could  have 
several  manifestations  including  client  complaints,  inspection,  peer 
review,  and  practice  audits. 

There  is  a  fundamental  difficulty  entailed  in  this  kind  of  regulation  of 
outputs  in  professional  markets.  The  ability  of  a  regulator  to  prescribe 

desired  product  or  service  outcomes  is  closely  circumscribed  by  the  unique 
nature  of  professional  services.  The  application  of  general  systems  of 
knowledge  to  individual  circumstances  produces  widely  diverse  service 
outcomes,  incapable  of  being  fully  regulated  by  general  predetermined 
standards.  Despite  this,  attempts  are  commonly  made  in  various  contexts  to 
monitor  and  regulate  outputs.  For  example,  in  the  building  design  and 
construction  fields,  the  Ontario  Building  Code  and  Planning  Act  confer 
extensive  powers  on  municipalities  to  prescribe  structural,  aesthetic  and 
other  standards  for  new  buildings.* * 3  More  generally,  each  profession  under 
study  maintains  a  disciplinary  apparatus  to  monitor  and  sanction 
delinquent  members.4  In  the  case  of  the  Institute  of  Chartered  Accountants 
of  Ontario,  the  Canadian  Institute  of  Chartered  Accountants’  Handbook,  to 
which  provincial  associations  adhere,  sets  out  detailed  audit  and  other 
accounting  standards.  The  Canada  Business  Corporations  Act  requires  that 
the  Handbook's  standards  be  followed  for  audits  required  under  the  Act, 
even  when  performed  by  someone  other  than  a  Chartered  Accountant  (as  is 


5See  Donald  N.  Dewees,  Stanley  M.  Makuch  and  Alan  Waterhouse,  An  Analysis  of  the  Practice  of 

Architecture  and  Engineering  in  Ontario,  Working  Paper  #1  prepared  for  the  Professional 

Organizations  Committee  (1978),  p.  299  ff. 

4See  Barry  J.  Reiter,  Discipline  as  a  Means  of  Assuring  Continuing  Competence  in  the  Professions, 
Working  Paper  #1 1  prepared  for  the  Professional  Organizations  Committee  (1978). 
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possible  in  several  provinces).5  In  the  latter  case,  the  requirement  of 
adherence  to  the  Handbook  is  pure  output  regulation. 

Obviously,  standard-setting  and  enforcement,  whomsoever  by, 
represents  a  more  substantial  or  at  least  a  more  specific  form  of  intervention 
in  professional  markets  than  civil  liability.  In  this  case  a  specialized  agency 
is  vested  with  authority  to  develop  and  enforce  detailed  norms  of  behaviour 
specific  to  a  given  set  of  professional  functions.  In  theory,  one  could 
contemplate  the  regulation  of  the  quality  dimension  of  a  professional 
market  solely  through  this  form  of  regulation.  This  would  entail  free  entry 
into  a  professional  market  but,  where  justified,  enforced  exit  from  it. 

The  advantages  of  this  form  of  intervention  in  professional  markets 

are: 

i)  Standard-setting  and  enforcement  key  directly  on  outputs, 
which,  in  comparison  to  inputs,  are  more  proximate  to  the 
focuses  of  ultimate  interest,  namely  outcomes. 

ii)  Like  any  other  specialized  tribunal,  a  disciplinary  or  similar 
body  can  bring  a  great  deal  of  highly  specialized  expertise  to 
bear  on  the  development  and  enforcement  of  appropriate 
standards  of  conduct  and  performance  as  relevant  to  a  particular 
profession. 

iii)  To  the  extent  that  the  standards  are  being  specified  and  enforced 
through  a  collegial  agency  within  a  profession,  the  credibility  of 
the  process  relative  to  the  civil  liability  system  may  be 
heightened  and  self-adherence  to  the  norms  promoted,  thus 
reducing  enforcement  costs. 

iv)  With  regard  to  enforcement,  an  expert  agency  is  not  afflicted 
with  the  problem  of  lack  of  information  and  expertise  besetting 
the  individual  client-victim  contemplating  a  civil  liability  suit. 
Thus,  both  in  terms  of  enforcement  and  adjudication,  the 
system  may  generate  fewer  errors  than  the  civil  liability  system. 

v)  Because  an  expert  agency  can  be  given  power  to  enforce  exit 
from  the  market,  the  system  may  take  care  of  recidivists  more 
effectively  than  civil  liability  regimes. 

On  the  other  hand,  standard-setting  and  enforcement  suffers  from 
some  very  substantial  disabilities: 

i)  Like  the  civil  liability  system,  the  process  of  monitoring  and 
review  is,  of  necessity,  highly  individualized  and  involves  very 

! 

bCanada  Business  Corporations  Act,  Regulations,  Order  in  Council  P.C.  1975-2820,  as  amended  by 
P.C.  1976-1152,  s.  44. 
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costly  determinations  of  difficult  factual  and  technical  issues  on 
a  case-by-case  basis. 

ii)  To  the  extent  that  administrative  review  of  outputs  involves 
standard- setting,  there  is  a  danger  that  excessive  rigidities  may 
constrain  innovation. 

iii)  At  the  enforcement  level,  an  agency  faces  an  invidious  choice 
between  relying  on  victim-initiated  complaints,  with  all  the 
problems  already  identified  with  such  a  policy,  or  engaging  in 
extensive  independent  practice  reviews  and  quality  audits  that 
are  both  very  costly  and  likely  to  be  damaging  to  trust 
relationships  existing  between  professionals  and  clients. 

iv)  To  the  extent  that  the  administrative  process  is  triggered  largely 
by  victim-initiated  complaints,  the  absence  of  economic 
incentives  for  victims  to  pursue  complaints  in  this  forum,  in 
contrast  to  the  compensatory  attractions  of  a  civil  liability  suit, 
further  disable  the  system. 

v)  Where  the  enforcement  agency  is  a  profession’s  disciplinary 
body,  the  sanctions  available  to  it  tend  historically  to  be  crude 
and  make  it  difficult  to  replicate  the  optimizing  calculus  which 
requires  a  provider  to  weigh  the  social  costs  of  imperfect  service 
and  the  social  costs  of  avoiding  it,  and  to  select  the  smaller.  The 
discipline  process  is  unlikely  to  confront  a  provider  with  both 
sets  of  costs  with  any  degree  of  accuracy. 

vi)  If  the  regulatory  process  is  administered  by  the  profession  in 
question,  there  is  a  danger  that  its  priorities  will  be  distorted  by 
professional  self-interest.  For  example,  competitive  behaviour 
such  as  advertising  may  be  heavily  penalized  while  complaints 
about  matters  such  as  excessive  delays  or  fees  may  be 
downplayed. 

C.  Input  Regulation 

1.  Certification  (Reserved  Title)  ! 

If,  for  the  reasons  mentioned  above,  judicial  and  administrative  , 
regulation  of  outputs,  either  alone  or  in  combination,  are  thought  to  be 
inadequate  guarantors  of  service  quality  in  some  professional  markets,  the  j 
broad  regulatory  alternative  is  input  regulation.  In  professional  markets,  1 
the  two  basic  forms  of  input  regulation  available  are  certification  and 
licensure.6  By  certification,  we  mean  that  some  authority  or  agency  is 


6See  Milton  Friedman,  “Occupational  Licensure,”  in  his  Capitalism  and  Freedom,  (Chicago: 
University  of  Chicago  Press,  1962);  Rene  Dussault,  “L’Evolution  du  Professionalisme  au  Quebec,” 
Canadian  Public  Administration,  20  (Summer,  1977),  275. 
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empowered  by  statute  to  certify  individuals  to  the  public  as  having  satisfied 
particular  educational  and  training  requirements  judged  by  the  certifying 
body  to  be  relevant  indices  of  competence  in  the  subsequent  performance  of 
a  particular  range  of  professional  services.  (We  do  not  consider  the  various 
groups  awarding  designations  on  a  purely  private  basis  to  constitute 
“certifying”  bodies  as  we  use  the  term  here.  In  general,  only  certification 
regimes  administered  under  statute  are  likely  to  be  able  to  confer  legally 
well-protected  appropriations  of  designation.)  Certification  typically 
involves  exclusive  legal  appropriation  of  a  generic  occupational 
description,  usually  in  conjunction  with  a  term  such  as  “certified”, 
“accredited”,  “registered”  (for  example,  “Registered  Industrial 
Accountant”).  Under  any  certification  regime,  uncertified  individuals  are 
not  legally  prevented  from  offering  services  in  competition  with  certified 
individuals.  In  contrast,  under  a  licensing  regime,  only  individuals  licensed 
following  attainment  of  the  prescribed  educational  and  training  standards 
are  legally  permitted  to  function  in  the  market  to  which  the  licensing 
regime  applies. 

The  strengths  of  a  certification  system  are: 

i)  It  responds  directly  to  the  problem  faced  by  an  uninformed 
public  trying  to  determine  who  is  competent  to  do  what  in 
complex  professional  markets  by  providing  information.  It  does 
this,  in  effect,  by  “grading”  service  providers  into  at  least  two 
categories,  certified  and  uncertified  practitioners,  although  in 
theory  a  certification  system  could  attempt  to  differentiate  the 
quality  of  service  providers  more  finely  by  creating  a  variety  of 
“grading”  categories  along  the  quality  continuum.  A  variation 
on  this  possibility  is  discussed  in  Chapter  9  where  specialization 
programmes  in  the  professions  are  evaluated.  Presumably, 
multiple  or  hierarchical  certification  of  providers  would  be  a 
response  to  perceived  stratifications  in  market  demand. 

ii)  A  certification  system  is  relatively  flexible.  While  it  attempts  to 
segregate  providers  in  the  market  by  providing  information  to 
consumers  about  relative  degrees  of  competence  or  expertise,  it 
nevertheless  preserves  free  entry  into  the  market,  and  in  this 
respect  contrasts  sharply  with  the  entry  controls  entailed  in 
licensure. 

iii)  Certification  systems  permit  the  possibility  of  allowing  for 
competing  and  parallel  certificates  to  be  offered  by  a  limited 
number  of  rival  organizations,  thus  creating  strong  economic 
incentives  for  each  organization  to  police  the  competence  and 
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conduct  of  its  members  in  order  to  maintain  or  enhance  the 
credibility  of  its  certificates. 

iv)  A  certification  system  may  operate  as  a  counterweight  to 
tendencies  to  concentration  in  a  professional  market.  For 
example,  a  market  entirely  unregulated  on  the  input  side,  but  ' 
subject  to  major  informational  deficiencies  on  the  demand  side, 
may  well  of  its  own  motion  generate  certain  adjustment 
processes  such  as  heavy  advertising  of  “brand  name”  firms  as  a 
proxy  for  more  specific  service  information  desired  by 
consumers.  To  the  extent  that  a  certification  system  provides 
consumers  with  other  sources  of  information  about  the  relative 

t 

competence  of  alternate  providers  in  the  market,  smaller  firms 
may  be  enabled  to  compete  with  larger  firms  as  to  the  quality 
dimension  of  services  being  offered.  Thus,  the  competitive 
vigour  of  the  market  would  be  enhanced. 

v)  In  markets  characterized  by  high  levels  of  quality  uncertainty, 
with  consumers  unable  to  discriminate  at  all  efficiently  between 
high  and  low  quality  services,  high  quality  providers  may  be 
driven  out  of  the  market  unless  a  means,  such  as  certification,  is 
made  available  to  enable  them  to  differentiate  their  product  and 
obtain  appropriate  rewards  for  a  superior  product.  Thus, 
certification  may  prevent  the  degeneration  of  such  a  market.7 

However,  despite  these  strengths,  certification  systems  also  exhibit  a 
number  of  significant  weaknesses: 

i)  Like  licensing  systems,  certification  systems  make  large  and 
often  heroic  assumptions  about  the  correlation  between  inputs 
and  outputs  as  they  relate  to  service  quality.  More  specifically, 
both  systems  assume  that  by  prescribing  a  given  set  of 
educational  and  other  inputs  as  a  condition  for  either 
certification  or  licensing,  the  public  can  properly  treat  the 
ability  of  a  practitioner  to  satisfy  these  requirements  at  the  point 
of  certification  or  licensing  as  a  reasonable  assurance  in  itself  of 
his  ability  to  provide  the  desired  quality  of  service  thereafter  in 
all  the  service  contexts  covered  by  the  certificate  or  licence. 


7See  Michael  Spence,  Entry,  Conduct  and  Regulation  in  Professional  Markets,  Working  Paper  #2 
prepared  for  the  Professional  Organizations  Committee  (1978);  George  A.  Akerlof,  “The  Market  for 
Lemons:  Qualitative  Uncertainty  and  the  Market  Mechanism,”  Quarterly  Journal  of  Economics, 
(1970),  p.  488;  W.  Viscusi,  “A  Note  on  Lemons’  Markets  with  Quality  Certification,”  Bell  Journal  of 
Economics,  9  (1978),  277. 
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While  this  assumption  may  hold  reasonably  well  for  some 
practitioners’  services,  it  is  unlikely  to  hold  for  all  practitioners 
in  relation  to  all  services  undertaken  by  them  at  any  time 
thereafter.  The  more  narrowly  defined  the  prescribed  inputs  and 
the  more  widely  differentiated  the  desired  outputs,  the  weaker 
will  be  the  correlation  between  them.  Some  who  have  attained 
the  required  certification  standard  will  not  provide  competent 
services;  some  who  have  not  attained  the  standard  would  be 
able  to  provide  competent  services;  and  some  who  have  attained 
the  required  standard  and  do  provide  competent  services  could 
have  reached  the  standard  more  efficiently  by  means  other  than 
fulfillment  of  the  prescribed  training  requirements. 

ii)  Prescribing  and  enforcing  a  uniform  quality  of  inputs  is  likely 
to  be  difficult.  For  example,  ensuring  a  uniformly  satisfactory 
quality  of  formal  education  or  on-the-job  experience,  where 
these  are  requirements,  may  entail  formidable  monitoring  costs. 

iii)  If  a  particular  market  is  afflicted  with  a  high  measure  of  either 
uncertainty  about  the  quality  of  service  providers  or  risks 
associated  with  particular  professional  services,  the  public’s 
reliance  on  the  existence  of  a  certificate  in  choosing  a 
practitioner  may  become  so  strong  that  a  certification  system 
functions  de  facto  as  a  licensing  system,  with  whatever  rigidities 
this  form  of  entry  control  might  in  particular  cases  imply.8 

iv)  In  attempting  to  redress  informational  deficiencies  in  a  market, 
certification  systems  carry  a  potential  of  their  own  for 
introducing  misinformation  into  that  market  if  inappropriate 
criteria  are  chosen  for  differentiating  the  quality  of  the  various 
providers  in  a  market  (the  appropriate  criteria  will  always  be 
a  matter  of  controversy).  If  consumers  are  misinformed,  some 
providers  will  also  be  unfairly  advantaged  and  others  unfairly 
penalized.  To  some  extent,  all  certification  schemes  are 
inherently  misleading.  They  can  never  tell  a  consumer  what 
precisely  a  provider  is  certified  as  competent  to  do,  and  how 
well.  Inevitably  he  will  not  be  equally  competent  at  all  tasks  in 
the  field  covered  by  the  certification  scheme.  Moreover, 
certification  schemes  necessarily  tell  a  consumer  nothing  about 
the  quality  of  service  to  be  expected  from,  or  risks  entailed  in 
dealing  with,  an  uncertified  provider.  To  the  extent  that 


See  W.  Gellhorn,  “The  Abuse  of  Occupational  Licensing,”  (1976)  44  University  of  Chicago  Law 
Review  21  ff. 
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certification  is  generally  taken  to  imply  a  marked  quality 
differential  between  certified  and  uncertified  providers,  at  the 
margin  this  will  likely  be  misleading. 

v)  In  markets  wThere  the  costs  to  a  consumer  in  terms  of 
consequences  of  error  in  the  provision  of  a  professional  service 
are  high  and  the  risks  associated  with  the  choice  of  particular 
services  or  particular  service  providers  highly  uncertain, 
certification  may  not  be  a  sufficient  guarantee  of  service  quality 
to  consumers.  For  example,  if  the  cost  to  a  patient  of  choosing 
an  incompetent  medical  practitioner  is  death,  and  the 
differential  in  the  risks  associated  with  choosing  a  certified 
rather  than  an  uncertified  practitioner  indeterminate,  the 
information  conveyed  to  the  public  through  a  simple  division  of 
practitioners  as  certified  or  uncertified  may  be  of  limited  value. 

vi)  In  the  absence  of  demand  side  regulation  requiring  the 
purchase  of  services  from  certified  providers,  certification 
systems  do  not  address  third  party  effects.  Essentially  they  leave 
the  choice  open  to  consumers  of  retaining  uncertified  providers 
and  assuming  whatever  risks  are  inherent  in  this,  both  to 
themselves  and  to  third  parties.  If  demand  side  regulation  is 
instituted  to  protect  these  latter  interests,  the  certification 
regime  becomes,  in  effect,  licensure  in  affected  areas  with  the 
attendant  costs  and  benefits  described  below. 

vii)  The  conferment  on  professional  associations  of  legal  ability  to 
certify  the  competence  of  their  members  may  set  in  motion  a  set 
of  political  dynamics  that  will  tend  to  convert  certification 
schemes,  however  desirable,  into  licensing  schemes,  however 
undesirable.  Exclusive  licensing  schemes  create  monopolies  for 
licensees  and  thus  may  be  more  attractive  than  certification 
schemes.  Also,  licensing  schemes  may  involve  coerced 
membership  in  a  professional  association,  where  an  association 
is  the  licensing  body.  This  would  drastically  reduce  the 
transaction  costs  entailed  in  organizing  a  large  group  of  people 
by  providing  a  large  captive  membership  and  dues-paying  base 
and  accordingly  would  enhance  the  prestige  and  power  of  the 
staff  bureaucracy  and  elected  leadership  of  the  association. 
Thus,  certification  regimes  may  involve  an  inherently  unstable 
political  dynamic. 
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2.  Licensure  (Exclusive  Right  to  Practise)9 

Licensure  may  arise  in  several  ways.  The  state  may  license  service 
providers  itself  directly;  the  state  may  delegate  this  function  to  another 
agency  (e.g.  a  self-governing  profession);  or  “demand  side”  legislation  or 
institutions  may  require  that  certain  functions  be  performed  only  by 
persons  with  a  prescribed  designation  or  qualification. 

An  occupational  licensing  system,  under  which  only  licensed 
providers  are  legally  permitted  to  provide  services  to  consumers,  offers 
several  advantages  over  other  forms  of  regulation: 

i)  Licensure  is  anticipatory  in  the  sense  that  it  attempts  to  exclude 
all  incompetent  practitioners  from  the  market  and  thus  prevent 
the  costs  of  incompetence  from  ever  materializing.  This 
contrasts  with  all  of  the  previous  strategies,  and  recognizes  that 
some  costs  of  incompetence  can  never  be  fully  compensated 
through  civil  liability  damage  awards. 

ii)  Licensure,  by  setting  standards  for  providers  rather  than  for 
transactions,  economizes  on  enforcement  costs. 

iii)  Licensure  (and  to  a  much  lesser  extent  certification)  creates 
valuable  property  rights  for  practitioners  in  terms  of  their  legal 
ability  to  practise.  In  principle,  the  possibility  of 
extinguishment  of  those  property  rights  by  disciplinary  action 
for  incompetence  should  be  a  significant  and  generalized 
competence  incentive  throughout  a  profession  so  regulated. 

iv)  A  licensing  scheme  may,  in  theory,  substantially  reduce  the 
information  costs  faced  by  consumers  under  any  of  the 
alternative  regulatory  strategies  by  appointing  a  central  agency, 
able  to  exploit  economies  of  scale,  to  obtain  information  about 
the  competence  of  aspiring  practitioners  and  license  some  of 
their  number  on  the  basis  of  that  central  pool  of  information. 

v)  A  licensing  system  directly  addresses  the  problem  of  third  party 
costs  and  externalities  by  removing  from  the  provider  and  client 
the  unfettered  right  to  make  any  quality  choice,  or  assume  any 
risks,  that  they  please. 


9See  Friedman,  op.  cit.;  Gellhorn,  op.  cit.;  T.  Moore,  “The  Purpose  of  Licensing, ”  Journal  of  Law  and 
Economics,  4  (1961),  93;  A.  Maurizi,  “Occupational  Licensing  and  the  Public  Interest,’’  Journal  of 
Political  Economy,  82  (1974),  399;  K.  Leffler,  “Physician  Licensure:  Competition  and  Monopoly  in 
American  Medicine,’’  Journal  of  Law  and  Economics,  21  (1978),  165;  R.  Zerbe  and  N.  Urban, 
“Towards  a  Public  Interest  Theory  of  Regulation,”  University  of  Washington,  mimeo.  (1978). 
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vi)  Perhaps  even  more  effectively  than  certification,  an 
occupational  licensing  system  may  reduce  levels  of  economic 
concentration  in  professional  markets  by  reducing  the 
uncertainty  faced  by  the  public  in  dealing  with  small,  non- 
“brand  name”  firms. 

vii)  Again,  perhaps  more  effectively  than  certification,  licensure 
may  prevent  the  degeneration  of  a  market  through  the  exodus  of 
high-quality  providers  unable  to  differentiate  their  product 
from  that  of  incompetent  practitioners.10 

The  weaknesses  of  an  occupational  licensing  system  are  potentially 
serious: 

i)  Like  certification,  licensure  dubiously  assumes  a  high 
correlation  between  required  training  inputs  and  desired  service 
outputs. 

ii)  Of  all  the  regulatory  strategies  surveyed,  licensure  introduces 
the  most  rigidities  and  elements  of  arbitrariness  into  a  market.  It 
acts  on  an  essentially  static  market  paradigm,  isolating  at  a 
given  point  in  time  certain  functions  as  requiring  licensing  and 
prescribing  certain  educational  and  training  requirements  to  be 
met  as  a  condition  for  functioning  in  the  market.  In 
technologically  dynamic  market  settings,  this  static  model  may, 
over  time, exact  serious  social  costs  in  terms  of  the  impediments 
it  creates  to  innovation.  On  the  demand  side  of  such  markets, 
changing  consumer  demands,  and,  on  the  supply  side, 
technological  advances  and  changes  in  the  knowledge  base, will, 
over  time,  call  for  different  configurations  of  skills  and 
manpower  resources.  A  licensing  regime  is  unlikely,  and  may  be 
unable,  to  keep  pace  with  these  forces. 

iii)  All  standard-setting  mechanisms,  including  licensing, 
necessarily  proceed  on  the  assumption  that  quality  is  a 
discontinuous  attribute.11  A  licensing  regime  assumes  that 


10See  H.  Leland,  “Quacks,  Lemons  and  Licensing:  A  Theory  of  Minimum  Quality  Standards,” 
Working  Paper  No.  60  (California:  University  of  California  at  Berkeley,  1977). 

“For  discussions  of  problems  raised  generally  by  public  standard-setting,  see,  for  example,  W.  Oi,  “The 
Economics  of  Product  Safety,”  Bell  Journal  of  Economics,  4  (1973),  3;  P.  Sands,  “How  Effective  is 
Safety  Legislation?,”  Journal  of  Law  and  Economics,  11  (1968),  165;  N.  Cornell,  R.  Noll  and  B. 
Weingast,  “Safety  Regulation,”  United  States  National  Science  Foundation,  mimeo.  (1976);  M. 
Spence,  “Consumer  Misperceptions,  Product  Failure  and  Product  Liability,”  op.  cit.;  V.  Goldberg, 
“The  Economics  of  Product  Safety  and  Imperfect  Information,”  Bell  Journal  of  Economics,  5  (1974), 
683;  S.  Peltzman,  “An  Evaluation  of  Consumers  Protection  Legislation:  The  1962  Drug  Amendments,” 
Journal  of  Political  Economy,  81  (1973),  1049;  S.  Peltzman,  “The  Effects  of  Automobile  Safety 
Regulations,”  Journal  of  Political  Economy,  83  (1975),  671. 
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either  one  satisfies  the  required  licensing  conditions  and 
provides  a  corresponding  quality  of  service,  or  one  does  not  meet 
the  standards  and  is  not  permitted  to  provide  any  lesser  quality 
of  service  on  any  terms.  However,  this  assumption  ignores 
substitution  effects.  From  a  consumer’s  point  of  view,  the  real 
choices  are  to  buy  the  quality  of  service  that  conforms  to  or 
exceeds  the  prescribed  standard,  to  dispense  with  the  service 
entirely,  or  to  utilize  some  substitute  service  of  indeterminate 
quality  which  falls  outside  the  licensed  domain.  For  example, 
under  a  licensing  regime  for  lawyers,  if  a  consumer  wishes  to 
purchase  legal  services,  he  must  buy  services  of  a  quality  that 
satisfies  the  prescribed  standards.  If  he  is  unwilling  or  unable  to 
pay  for  services  of  that  quality,  he  can  either  dispense  with  the 
service  altogether,  perhaps  substituting  his  own  services  by 
reading  “how  to  be  your  own  lawyer”  handbooks,  or  rely  on 
remote  substitute  services  like  legal  advice  from  non-lawyer 
friends  or  businessmen  or  other  counsellors  such  as  social 
workers.  It  is  not  clear  that  the  result  produced  by  a  licensed 
regime,  net  of  the  substitution  effects,  is  an  average  quality  of 
services  higher  than  would  be  realized  in  a  market  not  subject  to 
licensure.  The  failure  to  regulate  all  substitutes  for  licensed 
services,  no  matter  how  remote,  creates  the  possibility  of 
misleading  inferences  being  drawn  by  consumers  about  the 
quality  of  those  substitutes.12  In  this  case  licensure  in  one 
market  may  induce  imperfections  in  another  related  market. 
Where  forces  of  supply  and  demand  generate  a  strong  market  for 
substitutes,  there  will  be  persistent  tension  between  suppliers  in 
the  licensed  and  unlicensed  markets  over  the  demarcation  of  the 

licensed  territory;  in  this  event,  licensure  may  also  involve  an 
unstable  political  dynamic. 

iv)  Even  assuming  away  all  substitution  effects,  consumers  who 
purchase  services  that  meet  the  prescribed  standards  and  who 
would  have  preferred  to  have  purchased  inferior  quality  services 
at  a  lower  price  had  this  been  possible,  are  thus  forced  to  re¬ 
allocate  resources  away  from  some  other  area  of  preferred 
consumption  into  the  purchase  of  professional  services,  with  an 
unclear  but  probably  negative  impact  on  their  general  welfare, 
v)  For  consumers  who  choose  to  purchase  services  from  providers 


12A  problem  raised  by  the  economic  theory  of  second  best.  See  R.  Lipsey  and  K.  Lancaster,  “The  General 
Theory  of  Second  Best,’’  Review  of  Economic  Studies,  (1956-1957). 
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who  satisfy  the  required  entry  standards,  licensing  is  a  very 
crude  quality  signal.  Inevitably,  in  the  spectrum  of  tasks  that 
fall  into  the  licensed  domain,  some  tasks  are  likely  to  call  for  a 
relatively  modest  degree  of  skill,  others  for  very  sophisticated 
skills.  A  one-level  licensing  regime,  like  a  one-level  certification 
scheme,  sends  a  very  fuzzy  quality  signal  to  consumers  of 
professional  services  in  relation  to  those  services  involving  a 
level  of  sophistication  significantly  beyond  the  base  level  at 
which  the  licensing  regime  is  directed.  However,  to  the  extent 
that  one  attempts  to  reflect  the  continuous  nature  of  the  quality 
attribute  through  multiple  or  hierarchical  licensing  tracks,  the 
rigidities  and  impediments  to  manpower  mobility  inherent  in 
any  licensing  scheme  are  correspondingly  multiplied.13 
vi)  On  the  assumption  that  it  is  considered  necessary  and  feasible  to 
set  only  a  single  licensing  standard  for  a  given  professional 
market,  the  question  of  where  on  the  quality  continuum  that 
standard  should  be  set  raises  formidable  policy  issues.  To  pose 
these  issues  concretely,  “How  ‘safe’  should  a  doctor  (engineer, 
lawyer)  be  before  he  is  let  loose  on  the  public?”  “How  much  of 
society’s  resources  is  it  worth  investing  in  further  training  of  an 
aspiring  doctor,  for  example,  to  increase  by  10%  the  probability 
of  saving  one  additional  human  life  over  the  course  of  his 
professional  career?”14  Unfortunately,  in  answering  these  kinds 
of  questions,  there  is  no  way  of  avoiding  an  access-quality 
tradeoff,  access  being  contingent  on  both  the  quantity  and  the 
price  of  services  offered.  Broadly  speaking,  the  lower  the  quality 
threshold  demanded  of  practitioners,  the  greater  the  access  to  the 
market  by  aspiring  entrants  and  the  greater  the  access  to  services 
on  the  part  of  potential  demanders.  The  higher  the  quality 
threshold  demanded  of  potential  providers,  the  lesser  the  access 
to  the  market  by  aspiring  entrants,  and  the  lesser  the  access  to 
services  on  the  part  of  potential  demanders  of  services.  There  is 
no  policy  available  in  this  context  that  is  capable  of  making  all 
affected  interests  better  off. 

The  choice  of  a  preferred  policy,  reflecting  as  it  does  the  choice 
of  a  preferred  pattern  of  distribution  of  social  costs  and  benefits, 
while  assisted  by  a  technical  analysis  of  the  nature  of  those  social 
costs  and  benefits,  is  not  ultimately  a  technical  question  on 


13For  a  discussion  of  specialty  designation,  see  Chapter  9,  below. 
MSee  discussions  of  safety  standards,  note  11,  above. 
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which  any  body  of  experts  has  any  special  claim  to  wisdom. 
This  is  not  to  say  that  this  problem  is  peculiar  to  occupational 
licensing  amongst  the  alternative  strategies  surveyed.  For 
example,  an  unregulated  professional  market  may  hold 
advantages  for  the  informed  and  sophisticated  while  imposing 
costs  on  the  uninformed  and  unsophisticated.  In  other  words, 
the  social  calculus  called  for  involves  not  only  comparing 
different  standard-setting  options  within  an  occupational 
licensing  regime  but,  obviously,  comparing  social  costs  and 
benefits  across  alternative  regulatory  strategies.  The  task  of 
making  this  social  calculus  is  not  made  easier  by  the  fact  that 
different  interests  win  or  lose  in  different  ways  under  different 
options. 

vii)  To  expect  of  the  legal  system  an  ability  to  frame  rules  which 
precisely  differentiate  complex  occupational  functions  either 
horizontally  (e.g.  lawyers’  functions  from  accountants’ 
functions;  engineers’  functions  from  architects’  functions),  or 
vertically  (e.g.  engineers’  functions  from  engineering 
technologists’  functions),  may  be  to  expect  a  degree  of 
regulatory  refinement  that  is  simply  unattainable, 

viii)  To  the  extent  that  professional  interests  control  or  influence 
both  the  setting  and  enforcing  of  licensing  standards,  there  is  a 
risk  that  they  will  be  set  too  high  in  order  to  restrict  entry  unduly 
and  drive  up  the  incomes  of  existing  practitioners  thus  shielded 
from  the  competition  of  new  entrants.  The  emphasis  placed  by 
most  professional  cultures  on  technical  excellence  over  other 
dimensions  of  service  quality  and  over  issues  of  cost  and  access  is 
likely  to  increase  this  risk.15 

ix)  A  licensing  scheme,once  in  placets  difficult  to  remove.  Forms  of 
regulation  conferring  windfall  gains  on  parties  (e.g.  exclusive 
licences)  typically  induce  early  capitalization  of  their  gains,  so 
that  investments  by  subsequent  parties  in  the  regulated  sector 
will  reflect  a  relatively  normal  rate  of  return.16  Thus  any 
revocation  of  the  regulation  will  inflict  real  welfare  losses,  a 
prospect  likely  to  be  vigorously  resisted  by  the  interests  in 
jeopardy.  The  ideological  primacy  accorded  to  private  property 
rights  in  our  society  is  likely  to  reinforce  hostility  to 


15See  Carolyn  J.  Tuohy  and  Alan  D.  Wolfson  “The  Political  Economy  of  Professionalism:  A 
Perspective,”  in  Four  Aspects  of  Professionalism  (Ottawa:  Consumer  Research  Council,  Canada, 
1977),  p.  64  ff. 

16See  G.  Tulloch,  “The  Transitional  Gains  Trap,”  Bell  Journal  of  Economics,  6  (1975),  671. 
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expungement  of,  or  interference  with,  those  rights,  however 
created,  at  least  without  compensation.17  Thus,  exclusive 
licensing  laws,  once  enacted,  tend  to  be  politically  irreversible, 
irrespective  of  their  continued  aptness. 

These  weaknesses  of  an  occupational  licensing  system  are  formidable 
and  suggest  that  licensure  should  be  reserved  for  professional  markets 
characterized  by  high  costs  of  errors  by  providers,  high  information  costs 
faced  by  consumers,  and/or  substantial  and  widespread  negative  third  party 
effects  not  fully  compensable  in  damages. 

D.  Direct  versus  “Professional”  Regulation18 

Even  if  one  were  satisfied  that  quality  assurance  in  a  professional 
market  required  input  regulation,  whether  certification  or  licensure, 
because  of  the  inadequacy  of  output  regulation  instruments,  one  would  be 
faced  with  the  further  question  of  how  the  input  regulation  should  be 
administered.  In  particular,  a  case  for  input  regulation  in  any  market  does 
not  constitute  a  case  for  self-regulation  by  the  practitioners  in  that  market. 
Since  regulatory  powers  are  state  powers,  one  might  expect  that,  whatever 
the  appropriate  regulatory  response,  the  regulation  of  provider  activities 
would  be  undertaken  by  the  public  authority.  One  does  not  observe  the  state 
delegating  self-regulatory  powers  to  garage  mechanics,  taxi  drivers  and 
airline  pilots;  each  of  those  occupations  is  “regulated”,  to  some  degree, 
directly  by  the  state,  either  through  a  branch  of  government  or  through  a 
regulatory  board.  Indeed  this  is  the  norm  of  “occupational  licensure” 
rather  than  the  exception.  Self-regulatory  powers  are  accorded  to  only  a 
relatively  small  number  of  occupational  groups,  and  it  can  be  argued  that 
this  is  a  central  feature  of  their  “professional”  status.  The  appropriateness 
of  ^//-regulation  is  thus  contingent  on  more  than  a  demonstration  of  the 
failure  of  the  market  to  perform  adequately  in  the  absence  of  regulatory 
intervention.  The  delegation  of  regulatory  authority  by  government  to  a 
self-governing  professional  body  requires  a  demonstration  that  self¬ 
regulation  is  more  effective  and/or  less  costly  than  direct  regulation. 

Once  a  need  for  some  regulation  has  been  established,  the  case  for 
professional  self-regulation  turns  on  four  kinds  of  considerations:  the  costs 
of  information,  the  costs  of  error,  the  costs  of  enforcement,  and  the 
establishment  of  trust. 


17See  C.J.  Tuohy,  “Private  Government,  Property  and  Professionalism,”  Canadian  Journal  of  Political 
Science,  IX  (1976),  668. 

18See  C.J.  Tuohy  and  A.D.  Wolfson,  "Self-Regulation:  Who  Qualifies?,”  in  The  Professions  and  Public 
Policy,  op.  cit. 
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Although  there  is  great  diversity  in  the  activities  of  the  different 
professions,  there  are  common  elements  as  well.  In  each  case,  we  find  the 
application  of  a  body  of  knowledge  that  is  systematic  and  sometimes  arcane. 
This  is  a  knowledge  base  which,  by  its  nature,  can  be  acquired  only  by  long 
and  arduous  training.  Second,  the  activities  of  the  professions  touch  on 
some  of  the  most  fundamental  of  human  affairs,  the  “vital,  practical  affairs 
of  man”.19  Third,  professional  practitioners  are  numerous  and  their  clients 
are  even  more  numerous.  Professional  services  intrinsically  involve  the 
application  of  general  knowledge  to  particular  cases;  they  are,  therefore, 
essentially  individual  in  scope.  Finally,  the  essence  of  the  professional 
relationship  involves  the  assumption  of  an  agency  role  by  the  practitioner, 
acting  on  behalf  of  all  the  relevant  interests  involved  in  the  decision¬ 
making,  the  client’s  interests  and  those  of  third  parties,  and  suppressing 
altogether  his  own  interests.  This  agency  function  cannot  be  established 
and  cannot  be  maintained  in  the  absence  of  trust.  Professionals  must  be 
trusted  to  act  for  their  clients  rather  than  for  themselves,  and  they  must  be 
trusted  to  be  sensitive  to  the  interests  of  affected  third  parties.  Without  trust, 
professional  relationships  would  founder. 

The  choice  between  direct  and  self-regulation  of  quality  in  these 
professional  markets  is  affected  by  these  four  characteristics.  The 
determination  that  a  service  is  of  high  quality  or  that  a  practitioner  is 
adequately  qualified  can  be  made  only  by  the  application  of  the  systematic 
knowledge  base  of  the  profession.  If  the  state  chooses  to  regulate  the  quality 
of  professional  services  directly,  it  may,  of  course,  hire  “experts”  to  assist  it 
in  its  task.  Clearly,  however,  the  acquisition  of  this  information  is  costly, 
even  if  it  is  facilitated  by  retaining  expert  advisors.  The  delegation  of 
regulatory  powers  to  the  profession  itself  would  place  the  responsibility  for 
quality  assurance  in  the  hands  of  people  who  have  sufficient  knowledge  to 
do  the  job. 

The  costs  of  error  are  also  high.  Since  the  activities  of  professionals  are 
“important”,  the  performance  of  poor  quality  services  or,  more  generally, 
the  certification  or  licensure  of  unqualified  practitioners,  constitutes  a 
serious  challenge  to  the  public  interest.  In  extreme  cases,  public  health  and 
safety  may  be  imperilled.  Even  in  less  dramatic  circumstances,  the  state 
cannot  easily  countenance  “errors”  made  in  quality  assurance  in  these 
markets.  Such  errors  will,  of  course,  be  more  numerous  when  the  regulator 
lacks  the  information  necessary  to  assess  quality  correctly.  The 


19See  Chapter  3,  note  8,  above. 
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combination  of  the  high  costs  of  acquiring  such  information  and  the  high 
costs  of  doing  without  it  appear  to  argue  in  favour  of  delegating  the 
regulatory  function  to  the  profession  itself. 

There  are  further  arguments  supporting  such  a  delegation.  The  fact 
that  professional  practitioners  are  so  numerous,  and  that  their  services  are 
so  myriad,  implies  that  enforcement  of  quality  standards  constitutes  a 
formidable  undertaking.  The  strong  allegiances  to  the  profession  and  its 
norms,  developed  by  members  as  part  of  their  education  and  training,  serve 
to  enhance  compliance  with  quality  standards.  In  this  way  the  enforcement 
costs  associated  with  monitoring  and  policing  legions  of  practitioners  can 
be  substantially  reduced  by  delegating  this  responsibility  to  the  profession 
as  a  whole. 

Finally  we  note  that,  particularly  in  our  impersonal  bureaucratized 
and  technological  society,  trust  relationships  are  extremely  fragile, 
especially  when  they  touch  on  matters  of  importance.  But  trust  is 
fundamental  to  the  professional’s  role;  the  professional  “agent”  cannot 
perform  his  function  without  this  trust.  We  would  argue  that  individual 
clients  and  the  public  at-large  are  much  more  likely  to  have  confidence  in 
the  activities  of  practitioners  when  the  state  has  indicated  its  confidence  in 
the  profession  as  a  whole.  The  delegation  of  regulatory  authority  to  a  self- 
governing  body  of  the  profession  signals  such  a  trust  and  thereby  reinforces 
the  establishment  and  maintenance  of  similar  trust  relationships  at  the 
individual  level. 

It  is  important  to  note  that  the  delegation  of  regulatory  authority  is  not 
itself  without  costs.  There  are  risks  that  a  self-regulating  profession  will  not 
adequately  discharge  its  responsibilities,  particularly  in  the  face  of  conflicts 
of  interest  that  may  arise.  These  are  likely  to  be  particularly  pronounced  in 
areas  where  the  profession’s  economic  interests  are  at  stake,  such  as  in  the 
protection  of  a  professional  monopoly  over  rights  to  practise  and  in  the 
discouragement  of  competitive  practices  among  its  members.  Such  dangers 
exist  and  the  state  must  be  alert  to  their  manifestations. 

In  light  of  these  potential  costs  of  delegating  regulatory  authority,  self- 
governing  status  ought  not  to  be  easily  granted.  In  fact,  unless  there  is 
evidence  that  all  the  conditions  noted  above  are  met  (i.e.  that  there  are  high 
costs  of  error,  information  and  enforcement  and  a  need  to  reinforce  trust 
relationships  between  practitioners  and  clients),  we  would  not,  in  general, 
suggest  that  such  a  delegation  be  made.  These  conditions  obtain  for  few 
occupational  groups  but  among  them  we  find  the  four  professions  under 
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review.  On  balance,  because  of  the  factors  identified,  it  appears  to  us  that  the 
benefits  from  the  establishment  of  self-regulatory  status  for  these  four 
professions  outweigh  the  costs.  We  conclude,  then,  that  in  each  case  there 
are  grounds  for  regulatory  intervention  in  the  market  and  that  the  costs  of 
regulation  are  likely  to  be  minimized  by  delegation  of  this  authority  to  the 
profession  itself. 

E.  Choosing  Among  Regulatory  Options 

In  Chapter  2  we  identified  a  number  of  different  interests  in  the  practice 
of  the  professions  and  a  number  of  principles  governing  the  formation  of 
regulatory  policy.  Having  established  the  need  for  some  regulatory 
intervention  in  each  of  the  four  professional  areas  under  review  in  Chapter  3, 
we  have  proceeded  in  the  present  chapter  to  review  the  regulatory  options 
available.  In  each  case  we  have  enumerated  the  advantages  and 
disadvantages  associated  with  each  option.  In  order  to  delineate  a 
regulatory  framework  appropriate  for  each  profession  in  turn,  it  remains 
now  to  consider  the  relevant  interests  in  light  of  the  principles  articulated  at 
the  start.  Obviously,  different  regulatory  options  impinge  differently  on  the 
various  interests  at  stake,  and  accord  to  different  degrees  with  the  governing 
principles.  The  selection  of  a  regulatory  option  requires  the  application  of 
priorities  and  weights  across  the  various  interests  and  principles.  It  is  in  this 
context  that  the  “public  interest”  is  most  often  invoked,  as  a  shorthand  term 
for  the  result  of  a  balancing  of  these  interests  and  principles.  These  are 
matters  of  judgement,  to  be  defended  and  debated,  and  ultimately  to  be 
resolved  by  government  authorities  in  framing  legislation.  Our  own 
suggestions  for  a  regulatory  framework  in  each  profession  should  be  viewed 
in  that  light. 

| 

Nevertheless,  there  are  some  consistent  themes  that  run  through  the 
public  debate  over  professional  regulatory  policy  and  that  have  been 
highlighted  by  our  own  analysis,  and  it  is  worthwhile  to  re-articulate  them: 

i)  Virtually  all  parties  to  the  debate  agree  that  the  interests  that 
should  receive  greatest  weight  in  the  design  of  professional 
regulation  are  those  of  consumers,  directly  affected  third  parties, 
and  the  public  at-large  (citizens), 

ii)  The  design  of  regulatory  policies  to  protect  vulnerable  parties 
must  be  tempered  by  the  cost  and  feasibility  of  implementing 
such  policies.  Thus  the  benefits  to  be  gained  from  “correcting” 
market  failure  must  be  weighed  against  the  costs  associated  with 
regulatory  intervention. 

iii)  In  terms  of  the  interests  of  current  and  aspiring  providers  of 
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professional  services,  the  most  important  consideration  is 
fairness  in  terms  of  the  application  of  regulation  and  changes  in 
the  regulatory  environment. 

iv)  The  choice  among  regulatory  options  should  be  strongly 
influenced  by  the  necessity  of  maintaining  trust  in  professional 
relationships.  The  establishment  of  trust  through  the  form  and 
content  of  the  regulation  of  the  professions  is  essential  to  the 
proper  functioning  of  individual  practitioner-client 
relationships. 

v)  The  administration  of  regulatory  policy  must  be  made  publicly 
accountable  regardless  of  the  context  in  which  it  is  undertaken. 
This  is  an  issue  to  which  we  return  in  Chapter  7  after  we  outline 
a  suggested  regulatory  framework  for  each  profession  in 
Chapters  5  and  6. 


Part  III 

Regulatory  Frameworks 
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4.  Introduction 

In  this  Part,  we  come  to  the  central  questions  facing  us  in  our 
consideration  of  the  four  professions  of  accountancy,  architecture, 
engineering  and  law.  Who  should  be  allowed  to  do  what,  and  under  what 
conditions?  Equally  importantly,  who  should  make  these  decisions  on  an 
ongoing  basis?  In  Part  II  we  examined  the  conditions  in  each  of  the 
professional  areas  under  review  which  might  indicate  the  need  for  some 
form  of  regulatory  intervention.  We  considered  the  need  for  intervention  on 
both  the  supply  and  the  demand  sides:  that  is,  we  considered  the  conditions 
under  which  it  is  necessary,  on  the  one  hand,  to  regulate  the  terms  upon 
which  professional  functions  may  be  performed,  and,  on  the  other  hand,  to 
specify  the  circumstances  in  which  certain  functions  must  be  performed. 
The  protection  of  second  party  interests,  we  argued,  may  require  “supply 
side”  regulation;  the  protection  of  third  party  interests,  however,  typically 
requires  action  on  both  the  supply  and  the  demand  sides. 

We  also  outlined  in  Part  II  the  various  types  of  supply  side  regulation 
and  indicated  the  factors  to  be  considered  in  choosing  among  these 
alternatives.  Essentially,  the  choice  among  these  options  involves  a 
consideration  of  their  impacts  upon  various  interests,  and  a  judgement 
about  the  appropriate  balance  of  interests  to  be  promoted.  It  also  involves  a 
consideration  of  certain  general  principles:  the  protection  of  vulnerable 
interests,  fairness,  and  practicality.  Where  regulatory  structures  are  deemed 
appropriate,  the  general  principle  of  accountability  must  be  taken  into 
account  as  well. 

In  Chapters  5  and  6,  we  shall  outline  the  regulatory  options  which  we 
judge  to  be  most  appropriate  in  each  of  the  fields  under  study.  Our 
proposals  for  change  have  to  do  largely  with  supply  side  regulation,  but  we 
shall  examine  the  demand  side  regulations  which  are  in  place,  recognizing 
their  interdependence  with  supply  side  regulation,  and  shall  frame  our 
proposals  accordingly. 

Basically,  there  are  three  main  issues  that  need  to  be  addressed  for  each 
profession  in  turn.  First,  does  the  existence  of  information  problems  facing 
clients  constitute  sufficient  grounds  for  the  introduction  of  supply  side 
regulation?  Are  these  problems  sufficiently  serious,  and  their  consequences 
sufficiently  grave,  that  only  a  licensed  regime  can  offer  adequate  protection 
to  clients,  or  would  some  combination  of  output  regulation  (such  as  civil 
liability)  and  certification  suffice?  Second,  is  the  existence  of  third  party 
effects  reflected  in  regulation  of  the  quantity  of  professional  services 
demanded  as  well  as  the  quality  of  services  supplied?  If  so,  can  the  need  for 
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quality  control  in  the  context  of  demand  side  regulation  be  satisfied  b 
output  regulation  and/or  certification,  or  is  licensure  required?  Third,  i 
licensure  or  certification  of  certain  functions  is  indicated,  who  should  b 
licensed  or  certified  to  perform  them,  and  by  what  body? 

In  Chapter  5,  we  shall  be  concerned  with  defining  the  appropriat 
scope  of  the  licence  in  each  professional  area.  Chapter  6  considers  variou 
groups  who  function  in  areas  related  to  the  licensed  function,  and  deals  a 
well  with  two  general  issues  raised  by  these  groups:  the  control  c 
professional  designations,  and  the  role  of  “paraprofessionals”. 

In  Chapters  5  and  6,  our  concern  is  with  the  drawing  of  professions 
“maps”.  In  that  context,  we  are  interested  mainly  in  defining  the  territor 
covered  by  professional  scopes  of  practice  and  the  conditions  c 
entry  into  those  restricted  areas.  (Questions  of  professional  conduct  of  thos 
practising  within  these  areas  will  be  considered  in  Part  IV.)  In  Chapter  7,  w 
deal  with  issues  relating  to  the  government  of  these  professional  territories 
the  appropriate  structures  and  processes  for  the  control  of  professions 
practice.  In  other  words,  where  it  is  necessary  to  control  professions 
practice,  who  is  to  do  it,  and  through  what  institutional  mechanisms 
Finally,  Chapter  8  treats  a  particular  issue  related  to  the  conditions  of  entr 
into  the  professions:  that  is,  citizenship  requirements  and  rules  governin 
applications  for  transfer  from  other  jurisdictions. 


The  Scope  of  Licensed  Practice 


Chapter  5 


I  b)  A.  Accountancy 

j  j  In  considering  the  appropriate  regulatory  framework  in  accounting, 
one  must  separate  the  field  into  those  activities  which  are  designed  to  lend 
credibility  to  financial  statements-that  is,  cases  where  the  accountant  has 
followed  prescribed  review  procedures  and  attached  comments  accordingly 
iat^  (quintessentially  external  audits)--and  those  which  are  designed  instead  to 
facilitate  the  financial  management  of  the  corporation  (internal 
saj  accounting).  The  former  category  is  presently  licensed;  the  latter  is  not.  Let 
us  consider  in  the  first  place  the  case  of  internal  or  management  accounting. 


na 


Much  internal  accounting  is  provided  in  the  context  of  medium-  to 
or]|  large-scale  enterprises  by  accountants  employed  by  those  enterprises.1 
Employers  of  such  accountants  can  be  expected  to  be  fairly  sophisticated 
about  their  needs  for  accounting  services  and  about  the  value  of  services 
provided  by  their  employees;  and  over  time  they  can  be  expected  to  become 
reasonably  well-informed  about  the  meaning  of  various  accounting 
designations.  The  information  problem  is  somewhat  more  serious  with 
respect  to  clients  who  purchase  internal  accounting  services  from 
accounting  firms.  By  and  large,  these  clients  are  small-  to  medium-size 
entities  who  presumably  do  not  find  it  economical  to  employ  full-time 
internal  accountants.2  Such  clients  might  be  assumed  to  be  somewhat  less 
knowledgeable  about  the  need  for  and  the  value  of  internal  accounting  and 
less  able  to  discriminate  among  providers  of  accounting  services.  These 
information  problems  do  not,  however,  appear  to  be  severe  enough  to 
warrant  instituting  licensure  in  this  field.  Some  market  adjustments  to 
these  problems  seem  to  have  occurred.  Some  advice  on  these  matters  is 
available  from  banks  and  other  lending  institutions.  There  is  also  some 
evidence  that  small  client  entities  tend  to  rely  upon  the  public  accountants 
from  whom  they  purchase  licensed  services  to  provide  these  unlicensed 
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JWe  do  not  have  data  regarding  the  total  market  for  internal  accounting  services.  It  is  certainly  the  case, 
however,  that  the  membership  of  the  two  major  associations  of  internal  accountants,  the  Society  of 
Management  Accountants  of  Ontario  and  the  Certified  General  Accountants  Association  of  Ontario, 
is  predominantly  employed  in  non-accounting  firms  in  industry  and  government.  Less  than  5%  of  the 
Society  of  Management  Accountants  of  Ontario  membership  and  about  12%  of  the  Certified  General 
Accountants  Association  of  Ontario  membership  are  in  firms  offering  accounting  services  directly  to 
the  public. 

2Again  we  do  not  have  data  drawn  from  the  universe  of  internal  accounting  firms  in  this  province. 
However,  research  commissioned  by  the  Professional  Organizations  Committee  suggests  that  clients 
purchasing  internal  accounting  services  from  firms  who  also  offer  public  accounting  services  are 
predominantly  small  businesses.  See  Fred  Lazar,  J.  Marc  Sievers,  and  Daniel  B.  Thornton,  An  A nalysis 
of  the  Practice  of  Public  Accounting  in  Ontario ,  Working  Paper  #8  prepared  for  the  Professional 
Organizations  Committee  (1978),  pp.  58-59. 
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internal  accounting  services  as  well.3  The  effects  of  internal  accounting  on 
third  parties  are  quite  remote  and  diffuse:  while  sound  management  policy 
within  particular  enterprises  may  have  third  party  effects,  internal 
accounting  is  only  one  element  in  the  development  of  such  policy.  On 
balance,  then,  we  do  not  favour  licensing  in  this  area.  Those  information 
problems  which  do  exist,  however,  argue  for  the  establishment  of  a  system 
of  certification--an  issue  to  which  we  shall  return  in  the  next  chapter. 

The  matter  is  more  complicated  in  the  case  of  accounting  services 
designed  to  lend  credibility  to  financial  statements.  Here  one  does  not 
observe  the  classic  role  of  the  professional  as  a  problem-solver  on  behalf  of 
uninformed  clients  or  uninvolved  third  parties.  Indeed  the  professional’s 
role  is  one  of  validation;  he  is  required  to  attest  to  the  validity  of  financial 
statements  issued  by  a  corporation  (or  other  financial  entity)  on  the  basis  of 
which  individuals,  institutional  investors  and  lending  institutions  make 
investment  and  loan  decisions.  In  an  important  sense,  the  public 
accountant  has  in  effect  two  types  of  “clients”in  a  review  engagement.  He 
is  employed  by  the  financial  entity  whose  statements  he  is  reviewing;  but  he 
acts  as  an  “agent”  for  the  users  of  that  financial  information  in  ensuring 
that  it  accurately  reflects  the  financial  status  of  the  corporation. 

The  argument  underlying  the  current  licensing  system  for  public 
accounting  in  Ontario  is  that  the  association  of  an  independent 
accountant--by  signature,  letterhead,  attachment  of  comments,  etc.-with 
the  financial  statement  of  an  economic  entity  lends  credibility  to  that 
statement  in  the  eyes  of  the  users  of  those  statements,  who  do  not  contract 
directly  with  the  accountant.  Accordingly,  it  is  argued  that  the 
trustworthiness  of  public  accountants  and  the  conditions  under  which  they 
associate  themselves  with  financial  statements  must  be  controlled  by 
licence. 

Currently,  the  scope  of  the  licence  is  very  broad.  It  comprehends  a 
number  of  functions  as  set  out  in  the  Canadian  Institute  of  Chartered 
Accountants’  Handbook:  the  performance  of  audits,  “non-audit  reviews” 
and  “non-review  engagements”.  This  range  of  functions,  from  audits  to 
non-review  engagements,  involves  progressively  less  detailed  scrutinies  of 
the  client’s  financial  operations,  which  are  to  be  undertaken  where 
financial  statements  are  to  be  put  to  increasingly  limited  use.  What  is 


3This  observation  was  suggested  by  interviews  with  accounting  firms  and  by  a  survey  of  clients.  Lazar  et 
al.,  pp.  125-145  passim. 
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licensed,  however,  is  not  the  performance  of  these  functions  themselves;  it  is 
rather,  more  simply  and  more  broadly,  the  association  of  oneself  as  an 
independent  accountant  with  the  financial  statement  of  an  economic 
entity.  Such  association  without  a  licence  constitutes  “unauthorized 
practice”. 


In  our  judgement,  the  current  licence  is  too  broad  and  too 
indiscriminate.  There  are  many  types  of  economic  entities;  there  are  many 
types  of  users  of  financial  information;  and  there  are  several  ways  in  which 
an  accountant  associates  himself  with  a  financial  statement.  Non-audit 
reviews  are  typically  purchased  by  fairly  small  financial  entities  in  order  to 
fulfill  the  requirements  of  reasonably  knowledgeable  users  such  as  lending 
institutions.  The  corner  grocer  applying  for  a  loan  at  the  branch  office  of 
his  bank,  for  example,  is  in  a  different  position  from  the  multinational 
conglomerate  issuing  a  stock  prospectus.  In  the  former  case  the  bank 
manager  can  probably  protect  his  own  interests  fairly  well  without  state 
intervention:  he  may  or  may  not  choose  to  require  an  audit,  or  a  non-audit 
review,  and  he  is  probably  informed  about  the  credibility  of  various 
accounting  designations  and  firms-indeed  he  may  refer  the  grocer  to  a 
particular  accountant.  For  such  purposes,  a  certification  system  provides 
adequate  protection  for  second  and  third  party  interests;  we  shall  elaborate 
our  proposals  for  such  a  system  in  the  next  chapter. 

The  situation  is  somewhat  different  with  regard  to,  as  an  example, 
public  corporations  issuing  prospectuses.  Here  there  are  a  large  number  of 
potential  investors,  some  better  informed  than  others,  and  the  total 
financial  stake  can  be  quite  large.  Furthermore,  the  effects  of  a  general  lack 
of  confidence  in  financial  information  on  the  operation  of  capital  markets 
might  well  be  serious  and  pervasive.  Where  the  effects  of  financial 
information  upon  the  interests  of  investors  and  third  parties  are  significant, 
it  is  appropriate  to  regulate  on  the  demand  side,  requiring  the  performance 
of  an  audit.  In  almost  all  jurisdictions  of  which  we  are  aware,4  the  state  has 
established  the  “need”  to  protect  the  interests  of  users  of  the  financial 
statements  of  a  range  of  economic  entities  by  requiring  by  statute  that 
external  audits  of  those  statements  be  performed.  Several  such  statutory 
audit  requirements  exist  in  Ontario,  notably  those  contained  in  the 
provincial  and  federal  legislation  governing  corporations,  and  in  the 


4In  Canada,  only  New  Brunswick  and  Prince  Edward  Island  are  exceptions  to  this  rule. 
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provincial  securities  legislation.5 

Where  the  effects  of  financial  information  are  significant  and  pervasive 
enough  to  require  that  an  audit  be  performed,  it  is  only  reasonable  to  ensure 
that  the  audit  is  performed  competently.  The  question  still  remains, 
however,  as  to  whether  licensure  is  required  on  the  supply  side  to  ensure 
such  competence.  One  might,  of  course,  argue  that  the  demand  side  statute 
requiring  the  audit  ought  itself  to  specify  who  is  to  perform  it.  Such  is 
currently  the  case  in  some  other  jurisdictions,  such  as  British  Columbia 
and  the  United  Kingdom,  where  Companies  Acts  specify  both  the  audit 
requirements  and  the  range  of  acceptable  auditors  by  accounting 
designation.  In  Ontario,  corporations  and  securities  statutes  requiring  that 
an  audit  be  performed  leave  the  choice  of  auditor  essentially  in  the  hands  of 
the  directors  of  the  audited  corporation,  subject  in  some  cases  to  the 
ultimate  approval  of  a  government  official  or  agency.6  These  statutes, 
however,  function  in  the  context  of  the  current  licensing  system,  and  in 
effect  it  is  the  latter  which  prevails.7  Removing  the  licence  would  entail 
inserting  in  each  statute  requiring  an  audit  a  specification  of  who  is  to 
perform  it.  Maintaining  the  licence  would  appear  to  provide  a  more 
efficient,  practical,  and  clearly  comprehensible  way  of  obtaining  the  same 
end. 


In  summary,  we  reason  as  follows:  where  there  is  a  demonstrable  need 
for  an  external  audit  to  protect  private  investors  and  third  parties,  the  state 
should  require  it  by  statute  and  restrict  its  performance  to  licensed 
practitioners.  Where  the  effects  of  financial  information  are  not  substantial 


5The  major  pieces  of  legislation  in  this  regard  at  the  provincial  level  are: 

The  Business  Corporations  Act  R.S.O.  1970,  c.53,  s.  171(1); 

The  Corporations  Act  R.S.O.  1970,  c.89,  s.97(l); 

The  Securities  Act  R.S.O.  1970,  c.426,  s.32,46. 

At  the  federal  level,  the  major  statutes  are: 

The  Canada  Corporations  Act  R.S.C.  1970,  C-32,  s.  130, 132; 

The  Canada  Business  Corporations  Act  S.C.  1974-75,  c.33,  s.  1 49(  1  )(b),  1 54, 156; 

The  Corporations  and  Labour  Unions  Returns  Act  R.S.C.  1970,  C-31,  s.  11(3). 

6For  example,  the  companies  acts  at  the  provincial  and  federal  levels  do  not  prescribe  minimum 
qualifications  for  auditors,  although  they  do  specify  rules  of  conduct.  The  Ontario  Securities  Act, 
s.  46(1),  requires  that  the  prospectuses  of  companies  registered  under  the  Act, 

...contain  a  report  on  the  financial  statements  contained  therein  of  a  person  acceptable  to  the 
Director  who  is  the  auditor  of  the  company  or  of  a  subsidiary  or  is  an  accountant  eligible  for 
appointment  as  auditor  of  the  company  or  of  a  subsidiary  .  .  . 

’Indeed,  the  Select  Committee  of  the  Ontario  Legislature  on  Company  Law  in  1967  (the  Lawrence 
Committee)  stated  in  its  Interim  Report,  1967  (paragraph  10.2. 1)  that  it  did  not  consider  it  necessary  to 
specify  qualifications  in  the  companies  legislation,  .  .  since  the  provisions  of  The  Public 
Accountancy  Act  effectively  prevent  anyone  from  performing  the  statutory  duties  of  the  auditor 
without  being  licensed  under  that  Act.” 
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enough  to  require  a  statutory  audit,  by  the  same  token  there  is  no  need  for  a 
licensure  restriction. 

Statutory  audit  requirements  exist  not  only  in  general  corporation  and 
securities  legislation,  but  also  in  particular  statutes  establishing  specific 
corporate  entities  or  specific  programmes.  These  entities  fall  into  two 
categories:  government  departments  and  agencies;  and  non-governmental 
corporate  entities  whose  activities  require  closer  governmental  prescription 
and  scrutiny  than  that  involved  in  general  corporations  legislation 
(financial  institutions  fall  into  this  category).  In  both  of  these  categories, 
financial  information  is  required  by  the  state  itself,  over  and  above  the  needs 
of  other  users,  and  the  choice  of  auditor  is  accordingly  more  closely 
specified  by  statute  or  regulation.  Audits  of  government  departments  and 
agencies  are  required  by  one  branch  of  government  in  order  to  evaluate  the 
performance  of  another,  and  are  carried  out  by  governmental  officials  or 
direct  government  licensees.8  Audits  of  non-governmental  entities, 
undertaken  for  government  purposes,  are  conducted  by  auditors  whose 
qualifications  are  usually  prescribed  in  statute  or  regulation  in  the  context 
of  elaborating  a  system  of  regulatory  and/or  financial  control.9  In  some 
cases,  entities  incorporated  under  general  corporations  legislation  may 
receive  government  funding  under  a  programme  requiring  an  audit,  and 


8Audits  required  by  the  legislature  in  order  to  oversee  the  operations  of  administrative  departments  and 
agencies  are  specified  in  the  various  acts  establishing  those  units  of  government,  and  are  entrusted  to 
the  Auditor  General  or  Provincial  Auditor,  a  parliamentary  official.  See  the  Auditor  General  Act 
(S.C.  1976-77,  c.34)  and  The  Audit  Act  (R.S.O.  1970,  c.36).  Audits  required  by  the  province  in  order  to 
oversee  the  operations  of  municipalities  are  conducted  by  auditors  directly  licensed  by  the  Ministry  of 
Intergovernmental  Affairs.  See  The  Municipal  Act  [R.S.O.  1970,  c.284,  s. 227(1)]  and  acts  establishing 
various  municipaliues. 

Tor  example,  statutes  by  which  loan  and  trust  companies  are  established  and  regulated  at  the  federal 
level  provide  that  an  auditor  shall  be,  “an  accountant  who  at  the  time  of  appointment  has  membership 
in  good  standing  in  an  institute  or  association  of  accountants  incorporated  by  or  under  the  authority  of 
the  legislature  of  a  province  or  a  firm  of  accountants  of  which  one  or  more  members  has  such 
membership.”  The  Trust  Companies  Act  [R.S.C.  1970,  T-16,  s.48(4)];  The  Loan  Companies  Act 
[R.S.C.  1970,  L-12,  s. 58(4)];  The  Bank  Act  [R.S.C.  1970,  B-l,  s.63(l)],  andTh e Investment  Companies 
Act  [S.C.  1970-71-72,  c.33,  s.6(l)]  require  that  an  auditor  be: 
an  accountant  who 

(i)  is  a  member  in  good  standing  of  an  institute  or  association  of  accountants 
incorporated  by  or  under  the  authority  of  the  legislature  of  a  province; 

(ii)  is  ordinarily  resident  in  Canada;  and 

(iii)  has  practised  his  profession  in  Canada  continuously  during  the  six  consecutive 
years  immediately  preceding  his  appointment; 

At  the  provincial  level,  The  Loan  and  Trust  Corporations  Act  [R.S.O.  1970,  c.254,  s.l(a)  and  s.73(2)] 
provides  that  an  auditor  shall  be: 

a  person  who  is  a  member  of  The  Canadian  Institute  of  Chartered  Accountants  or  any  other 
person  who  is  an  accountant  and  who,  in  either  case,  is  acceptable  to  the  Registrar  as  being 
competent  to  audit  the  accounts  and  transactions  of  corporations  under  this  Act  and 
includes  a  partnership  of  which  the  members  are  accountants; 
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hence  be  subject  to  overlapping  audit  requirements:  in  such  cases, 
government  auditors  may  work  closely  with  independent  public 
accountants  to  avoid  duplication.10 

Currently  in  Ontario,  this  entire  category  of  audits  required  for 
government  purposes  is  exempted  from  the  licensing  regime:  section  1(c)  of 
The  Public  Accountancy  Act  provides  an  exemption  for  anyone: 

who  performs  accounting  or  auditing  functions  exclusively  in 

respect  of, 

(iii)  any  public  authority  or  any  commission,  committee  or 
emanation  thereof,  including  a  Crown  company, 

(iv)  any  bank,  loan  or  trust  company, 

(v)  any  transportation  company  incorporated  by  Act  of  the 
Parliament  of  Canada,  or 

(vi)  any  other  publicly-owned  or  publicly-controlled  public 
utility  organization. 

It  seems  reasonable  to  continue  this  exemption,  and  in  effect  to  license  only 
those  statutory  audits  required  in  companies  and  securities  legislation. 
Maintaining  the  above  exemption  requires  making  the  assumption  that, 
where  the  state  has  an  interest  over  and  above  those  of  investors  and  other 
users  of  financial  information  in  obtaining  a  competent  audit,  it  has  either 
established  its  own  mechanisms  for  verifying  financial  information  or  at 
least  it  is  sufficiently  knowledgeable  to  select  an  auditor  for  its  own 
purposes.  This  seems  to  be  a  reasonable  assumption,  but  we  suggest  that  the 
Committee,  if  it  were  to  follow  our  general  proposal,  would  need  to  know 
more  about  the  conduct  of  audits  of  non-government  entities  such  as  loan 
and  trust  companies  before  deciding  upon  the  exact  nature  and  extent  of 
exclusions  from  the  licensing  system.  This  issue  might  usefully  be 
discussed  in  public  meetings.  Pending  the  resolution  of  this  issue,  we 
propose  that  all  statutory  audits,  and  only  statutory  audits,  be  licensed, 
subject  to  the  exemptions  currently  contained  in  section  1(c)  (iii-vi)  of  The 
Public  Accountancy  Act. 

Given  our  proposal  that  the  scope  of  the  public  accountant’s  licence 


10For  example,  auditors  of  public  hospitals  receiving  funds  administered  by  the  Ministry  of  Health,  and 
of  agencies  receiving  funds  administered  by  the  Ministry  of  Community  and  Social  Services  cooperate 
with  accountants  employed  in  these  ministries. 


The  Scope  of  Licensed  Practice  97 


should  be  limited  to  the  performance  of  statutory  audits,  we  are  still  faced 
with  the  question  of  who  should  be  licensed  to  perform  this  function.  Aside 
from  technical  competence,  the  most  important  attribute  of  an  auditor  is 
trustworthiness.  Indeed,  although  the  element  of  trust  is  intrinsic  to  all 
professional  relationships,  as  we  have  noted  above,  it  is  the  essence  of  the 
public  accountant’s  role.  Investors  must  trust  the  auditor  to  tell  the  truth 
about  the  financial  status  of  the  corporation  being  reviewed.  We  also  note 
that  trust  relationships  are  fragile  and  must  be  nurtured  gradually  over 
time.  In  this  context,  dramatic  changes  in  the  qualification  for  licence  do 
not  seem  to  be  indicated. 

It  is  our  considered  opinion  that  the  Institute  of  Chartered  Accountants 
of  Ontario  is  the  organization  that  can  best  be  relied  upon  to  develop, 
maintain  and  enforce  standards  of  its  members.  Almost  all  those  currently 
licensed  to  perform  external  audits  are  members  of  the  Institute  (as  of 
February,  1978,  5,678  of  the  6,158  public  accounting  licences  were  held  by 
C.A.’s)  and  all  new  licensees  must  qualify  through  the  Institute.  The 
disciplinary  procedures  of  the  Institute  received  more  favourable  comment 
in  the  working  paper  on  discipline  prepared  for  the  Professional 
Organizations  Committee11  than  did  those  of  any  other  accounting  group 
(or  indeed,  than  any  professional  body  reviewed).  Furthermore,  the 
Canadian  Institute  of  Chartered  Accountants  is  without  question  pre¬ 
eminent  in  the  development  of  accounting  principles  in  Canada.  It  appears 
to  us  that  the  Public  Accountants  Council  has  proven  to  be  an  impractical 
attempt  to  provide  a  *  'buffer”  between  C.A.  and  non-C.A.  licensees.  It  has 
not  been  given  the  resources  to  develop  standards  effectively  and  to 
discipline  its  members,  for  to  do  so  would  be  to  duplicate  the  activities  of  the 
ICAO  for  the  vast  majority  of  licensees.  It  has  rather  become  a  focus  for  the 
antagonisms  of  the  various  accounting  groups.  It  is  more  appropriate  that 
the  public  accountancy  function  be  rationalized  through  an  organization 
with  the  resources  to  control  it  effectively:  the  Institute  of  Chartered 
Accountants.  We  therefore  suggest  that  all  non-C.A.  licensees  should  be 
subsumed  under  the  Institute  and  the  Public  Accountants  Council  should 
be  abolished.  Henceforth  the  Institute  of  Chartered  Accountants  would  be 
the  licensing  body  in  public  accountancy  as  well  as  the  qualifying  body. 


There  remains  the  vexing  question  of  how  to  deal  most  fairly  with  the 
current  non-C.A.  licensees,  while  still  preserving  the  integrity  of  the 


uBarry  J.  Reiter,  Discipline  as  a  Means  of  Assuring  Continuing  Competence  in  the  Professions, 
Working  Paper  #11  prepared  for  the  Professional  Organizations  Committee  (1978),  pp.  134-141. 
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licensing  system  under  our  proposals.  We  see,  basically,  two  alternatives.  In 
the  first  place,  the  present  non-C.A.  licensees  might  be  allowed  to  retain 
their  licences  and  be  subject  to  the  control  of  the  Institute  of  Chartered 
Accountants  in  the  performance  of  licensed  functions.  This  we  take  to  be 
the  case  with  respect  to  Registered  Public  Accountants  in  Quebec,  where  the 
Order  of  Chartered  Accountants  of  Quebec  is  the  licensing  body.  This 
proposal  might  require  seating  a  representative  of  the  non-C.A.  licensees  on 
the  Council  of  the  Institute,  and  could  reproduce  to  some  lesser  extent  some 
of  the  problems  of  “buffering”  between  members  and  non-members  of  the 
ICAO  which  have  plagued  the  existing  Public  Accountants  Council.  The 
second  alternative  would  be  to  admit  those  present  non-C.A.  licensees  who 
wish  to  retain  the  right  to  perform  statutory  audits  into  membership  in  the 
Institute  of  Chartered  Accountants.  In  this  case,  they  would  be  able  to 
participate,  albeit  as  a  fairly  small  minority,  in  the  activities  of  the 
regulatory  body.  They  would  also,  however,  become  subject  not  only  to  the 
licensing  but  also  to  the  certifying  powers  of  the  Institute:  that  is,  the 
Institute  would  control  not  only  their  right  to  perform  statutory  audits, 
but  also  their  right  to  hold  themselves  out  as  members  of  the  Institute  of 
Chartered  Accountants  in  the  performance  of  unlicensed  as  well  as  licensed 
functions. 

We  favour  the  latter  of  these  two  alternatives:  membership  in  the 
Institute  of  Chartered  Accountants  for  present  non-C.A.  licensees.  For 
reasons  to  be  discussed  in  the  next  chapter,  we  favour  the  establishment  of  a 
certification  system  in  the  non-licensed  area  of  accounting.  This  alternative 
provides  for  a  meshing  of  the  licensing  and  certifying  systems.  To  allow  for 
the  existence  of  accountants  who  are  licensed  but  uncertified,  or  who  hold 
dual  certifications,  as  the  first  alternative  discussed  above  would  do,  would 
be  unduly  confusing. 

We  will  return  briefly  to  the  issue  of  the  appropriate  designations  for 
such  licensees  (particularly  for  those  licensees  currently  holding  the 
“A.P.A.”  and  “C.G.A.”  designations)  in  Chapter  6,  and  to  the  issue  of  their 
membership  status  in  Chapter  7.  Let  us  simply  note  here  that  if  it  is 
considered  that  awarding  the  designation  “C.A.”  to  these  individuals 
would  hold  them  to  a  standard  of  performance  inappropriate  to  their 
practices,  some  designation  such  as  “Associated  Chartered  Accountant” 
might  be  considered.  Otherwise,  their  membership  in  the  Institute  ought  to 
be  recognized  by  designating  them  as  C.A.’s.  At  any  rate,  all  licensed 
auditors  within  the  Institute’s  membership  would,  of  course,  be  able  to  hold 
themselves  out  as  such. 
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Before  leaving  our  discussion  of  the  regulatory  framework  in 
accounting,  we  must  consider  the  question  of  auditor  independence.  We 
have  based  our  argument  for  the  licensure  of  statutory  audits  as  much  on 
trust  and  continuity  as  on  competence.  However,  these  imperatives  also 
necessitate  some  comment  on  the  nature  of  the  audit  engagement.  A  good 
deal  of  confusion  is  caused  by  referring  to  the  audited  corporation  as  the 
“client”  of  the  public  accountant.  The  corporation  is  not  the  “client”  of  the 
auditor  in  the  traditional  sense  of  a  professional-client  relationship;  it 
should  not  be  served,  it  should  be  scrutinized.  It  is  the  users  who  are  to  be 
served  by  the  auditor,  their  interests  are  to  be  protected,  they  are  his  true 
“clients”.  The  fact  that  the  auditor  is  retained  by  and  compensated  by  the 
corporation  ought  to  be  viewed  as  an  administrative  convenience  rather 
than  as  a  manifestation  of  a  professional-client  relationship. 

In  this  context,  one  should  reconsider  the  nexus  that  often  exists 
between  the  provision  of  audit  services  and  of  other  financial  services. 
Given  that  the  corporation  makes  the  decision  about  which  auditor  to 
retain  and  compensate,  one  might  imagine  that  the  potential  conflict  of 
interest  between  the  auditor’s  desire  to  continue  his  engagement  and  his 
commitment  to  perform  an  “independent”  audit  on  behalf  of  users  was 
sufficient  challenge  to  the  trust  relationship  between  these  users  and  the 
auditor.  Indeed  it  is  to  ensure  that  public  accountants  decide  this  issue 
entirely  in  favour  of  users  that  we  need  to  “professionalize”  and  license  the 
auditing  function.  There  must  be  a  severe  penalty  for  breach  of  this  trust,  a 
penalty  such  as  prohibition  from  further  performance  of  the  auditing 
function.  But  to  put  additional  strain  on  this  trust  relationship  by 
involving  the  auditor  in  a  real  practitioner-client  relationship  with  the 
corporation  in  the  provision  of  other  accounting  services  seems  unwise.  In 
the  United  States,  the  Cohen  Commission,  appointed  by  the  American 
Institute  of  Certified  Public  Accountants  and  headed  by  the  former 
Chairman  of  the  Securities  and  Exchange  Commission,  Manuel  F.  Cohen, 
recommended  in  1977  that  companies  disclose  in  proxy  statements  a 
description  of  all  non-audit  work  performed  for  them  by  their  auditors.  The 
U.S.  Senate  Subcommittee  on  Reports,  Accounting  and  Management  (the 
Metcalf  Committee)  expressed  concern  in  its  November,  1977  report  that  the 
provision  of  non-audit  (and  particularly  non-accounting)  services  to  audit 
clients  might  compromise  at  least  the  appearance  of  auditor  independence, 
and  hence  potentially  erode  public  confidence  in  the  audit  function.  It 
preferred  to  leave  the  resolution  of  this  troublesome  issue  to  the  Securities 
and  Exchange  Commission,  which  has  instituted  a  public  rule-making 
proceeding  to  review  the  scope  of  management  services  provided  by 
independent  auditors.  The  Metcalf  Committee  noted  its  view  that  “public 
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rule-making  is  the  best  way  to  consider  in  depth  [the  various  proposals  for 
achieving  auditor  independence]  and  to  implement  public  policy  in  this 
area  because  so  many  parties  outside  the  accounting  profession  have  a  direct 
interest  in  its  outcome”.12  The  Canadian  Institute  of  Chartered 
Accountants’  special  committee  to  examine  the  role  of  the  auditor  (the 
Adams  Committee)  took  a  more  conservative  position  on  disclosure  than 
did  the  Cohen  Commission:  it  recommended  that  a  company’s  annual 
proxy  solicitation  circular  should  not  disclose  the  nature  of  and  fees  for 
non-audit  services  provided  by  the  auditor,  but  rather  that  auditors  be 
required  to  provide  such  information  to  audit  committees. 

Were  we  beginning  de  novo,  we  might  suggest  that  auditors,  and  other 
members  of  their  firm,  be  prohibited  altogether  from  offering  other  services 
to  corporations  they  are  reviewing.  We  agree  with  the  Adams  Committee 
that,  “in  an  ideal  world,  to  avoid  any  possible  appearance  of  a  threat  to 
independence,  auditors  would  perform  no  service  other  than  auditing”.13 
This  would  be  consonant  with  the  imperative  to  establish  and  maintain  the 
trust  that  is  so  crucial  to  the  performance  of  the  professional  audit  function, 
though  it  would  undoubtedly  raise  the  cost  of  non-audit  services  which  tap 
the  information  routinely  produced  by  the  review  itself.  At  this  stage, 
however,  the  introduction  of  such  a  prohibition  would  be  unwise.  It  would 
cast  into  doubt  the  credibility  of  auditors  who  have  been  performing  their 
professional  functions  scrupulously  for  many  years  and  would  undercut 
the  foundations  of  trust  which  have  been  so  carefully  laid. 

Nevertheless,  it  is  important  that  the  Institute  address  the  issues  of 
disclosure  and  incompatible  practices.  At  a  minimum,  users  are  entitled  to 
know  what  other  services  their  auditors  are  providing  to  corporations  under 
review.  Further  to  this,  there  may  be  some  kinds  of  non-audit  services  which 
are  deemed  incompatible  with  the  performance  of  an  independent  audit;  if 
so,  the  Institute  should  specify  them  and  issue  the  appropriate 
proscriptions.  In  all  of  this,  however,  we  are  sensitive  to  the  need  to 
maintain  continuity  in  the  form  in  which  financial  information  is 
presented  and  credibility  is  lent.  In  this  context,  we  must  note  our  concern 
with  the  Adams  recommendation  against  proxy  disclosure,  given  the 
confidence  which  we  are  placing  in  the  ICAO  to  regulate  the  audit  function 


12United  States  Congress,  Senate  Committee  on  Governmental  Affairs,  Subcommittee  on  Reports, 
Accounting,  and  Management,  “Improving  the  Accountability  of  Publicly-Owned  Corporations  and 
Their  Auditors,”  (Washington,  D.C.:  U.S.  Government  Printing  Office,  November,  1977),  p.  17. 
13Canadian  Institute  of  Chartered  Accountants,  Special  Committee  to  Examine  the  Role  of  the  Auditor, 
“Report”,  published  in  CA  Magazine  (April,  1978),  p.  58. 
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in  a  way  which  balances  all  affected  interests.  The  Adams  Committee  offers 
no  argument  against  proxy  disclosure  other  than  that: 

...it  is  not  the  relationship  between  the  size  of  the  audit  fee  and  the 
fee  for  other  services  that  is  the  real  issue,  nor  do  we  believe  that 
the  publication  of  this  information  would  enable  the  public  to 
make  an  informed  judgement.14 

That  is,  it  simply  argues  that  disclosure  would  not  be  useful.  Adams  does 
not  argue  that  users  (or  any  other  interests)  would  be  harmed  by  the 
publication  of  such  information,  and  as  we  have  seen,  a  prestigious  body  in 
the  U.S.  accounting  profession  has  argued  that  users  would  benefit.  In  such 
circumstances,  one  would  expect  a  professional  group  charged  with 
balancing  interests  in  policy  formation  to  take  a  more  liberal  position 
regarding  disclosure,  and  perhaps  even  to  move  closer  to  the  “ideal”  in 
which  auditors  would  divest  themselves  of  non-audit  work  for  audit  clients. 
In  general,  we  would  suggest  that  provisions  to  establish  the  independence 
of  auditors  be  a  subject  of  further  discussion  at  the  Committee’s  public 
meetings. 

Let  us  review  our  conclusions  with  respect  to  the  regulatory  framework 
in  accountancy. 

5.1  The  licensed  function  in  accounting  should  be  limited  to  the 
performance  of  statutory  audits,  except  those  audits  performed 
in  respect  of  the  entities  (essentially  public  sector  organizations 
and  lending  institutions)  described  in  section  l(c)(iii-vi)  of  the 
present  Public  Accountancy  Act. 

5.2  The  Institute  of  Chartered  Accountants  of  Ontario  should 
become  the  licensing  body  in  accounting. 

5.3  Current  non-C.A.  licensees  in  public  accounting  ought  to  be 
subsumed  into  membership  in  the  Institute  of  Chartered 
Accountants. 

5.4  Rules  respecting  disclosure  of  non-audit  services  provided  by 
auditors  to  corporations  under  review  should  be  developed,  and 
in  some  cases,  these  activities  might  be  proscribed.  It  appears  to 
lie  within  the  power  of  the  various  governmental  bodies  charged 
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with  administering  statutes  requiring  audits,  and/or  the 
Lieutenant  Governor  in  Council,  to  formulate  and  enforce  such 
rules;  nonetheless,  we  would  urge  that  action  by  the  Institute 
make  such  direct  governmental  activity  unnecessary. 

Under  the  arrangement  we  espouse  there  would  undoubtedly  be  some 
winners  and  some  losers,  though  it  is  not  entirely  clear  who  falls  into  each 
category.  Members  of  the  Institute  of  Chartered  Accountants  would  retain 
an  exclusive  scope  of  practice,  but  a  more  limited  one:  only  statutory  audits 
would  be  covered  by  the  licence,  all  other  accounting  functions  being 
unlicensed.  Current  non-C.A.  licensees  would  face  a  choice.  They  could 
become  members  of  the  Institute  of  Chartered  Accountants,  in  which  case 
they  would  retain  their  existing  rights  of  practice;  they  would  lose  the 
“buffer”  of  the  Public  Accountants  Council  between  themselves  and  the 
Institute  of  Chartered  Accountants,  and  would  become  subject  to  Institute 
control  in  the  unlicensed  area  as  well;  but  they  would  gain  the  rights 
(perhaps  other  than  the  use  of  the  C.A.  designation)  associated  with  full 
membership  in  the  ICAO  (see  Chapter  7).  Alternatively,  they  could  give  up 
the  right  to  perform  statutory  audits,  which  as  noted  below  form  a  small 
proportion  of  their  practice,  and  remain  outside  the  regulatory  apparatus  of 
the  Institute.  The  weighing  of  these  advantages  and  disadvantages  may  vary 
considerably  among  these  licensees. 

Non-licensed  accountants  offering  services  directly  to  the  public 
outside  the  scope  of  the  present  licence  (currently  including  about  265 
Certified  General  Accountants  and  240  Registered  Industrial  Accountants) 
would  lose  nothing  except  the  hope  that  they  might  have  had  regarding 
entry  into  the  statutory  audit  field.  They  would  gain  the  legal  ability  to 
perform  functions  now  currently  within  the  licensed  scope  of  public 
accounting,  and  they  would  be  freed  from  what  some  of  them  claim  to  be 
“harassment”  by  the  Public  Accountants  Council.  The  Public  Accountants 
Council  has  considered  any  identification  of  a  non-licensed  accountant 
with  a  financial  statement  used  by  a  third  party,  and  any  advertisement  by 
an  unlicensed  accountant  of  “accounting”  services  unqualified  by  an 
adjective  such  as  “management”  or  “cost”,  to  be  a  contravention  of  The 
Public  Accountancy  Act.  Whatever  the  validity  of  these  interpretations  of 
the  Act,  unlicensed  accountants  in  public  practice  have  reported  them  as 
constraints  upon  their  abilities  to  offer  accounting  services  to  the  public. 
One  of  the  major  advantages  of  our  proposal  would  be  that  it  draws  a 
“bright  line”  between  licensed  and  unlicensed  areas  of  practice  and 
removes  the  possibility  for  real  or  alleged  uncertainties  or  feelings  of 
harassment. 
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The  economic  effects  of  these  legal  changes  are  somewhat  difficult  to 
predict.  The  working  paper,  An  Analysis  of  the  Practice  of  Public 
Accounting  in  Ontario ,  prepared  for  the  Professional  Organizations 
Committee,  demonstrates  that  the  market  for  the  services  of  accounting 
firms  is  essentially  divided  between  a  “large  firm-large  client”  segment  on 
the  one  hand  and  a  “small  firm-small  client”  segment  on  the  other.  Since 
most  clients  in  the  first  segment  require  statutory  audits,  and  almost  all 
currently  engage  Chartered  Accountants,  we  foresee  little  change  in  this 
segment.  We  might  expect  the  second  segment  to  become  more  competitive: 
small  C.A.  firms  are  in  general  no  more  specialized  in  auditing  than  are 
non-C.A.  public  accounting  firms  (which  are  also,  of  course,  small,  with  at 
most  three  licensees).15  We  suspect,  however,  that  the  de-licensing  of  public 
accounting  other  than  statutory  audits  will  have  little  impact,  except 
perhaps  over  the  long  term,  in  this  market  as  well.  Clients  seeking  non- 
statutory  audits  and  non-audit  reviews  are  likely  to  be  directed  by  third 
parties  (such  as  financial  institutions)  requesting  such  attest  statements, 
and  these  referral  patterns  are  already  fairly  well-established.  It  is  possible, 
however,  that  unlicensed  accountants  offering  management  accounting 
services  will,  over  time,  increase  their  share  of  the  market  as  they  no  longer 
lose  clients  who  require  non-statutory  audits  or  non-audit  reviews.  (They 
still,  of  course,  risk  losing  clients  who,  through  growth  or  other  reasons, 
come  to  require  a  statutory  audit.)  In  summary,  however,  we  feel  that  the 
economic  impact  of  our  proposals  in  accounting  is  likely  to  be  slight:  it  is 
their  attractiveness  on  grounds  of  fairness  and  practicality  which 
recommends  them  to  us. 

It  has  been  urged  upon  us  that  we  must  not  neglect  the  possible 
implications  of  our  recommendation  for  accounting  in  other  jurisdictions; 
the  argument  being  that  a  substantial  de-regulation  of  accounting  in 
Ontario  would  allow  for  the  national  growth  of  the  non-C.A.  firms  whose 
rights  to  practise  public  accounting  are  much  greater  in  other  provinces 
than  they  are  in  this  province,  and  whose  national  growth  has  been 
inhibited  only  by  their  lack  of  access  to  the  major  financial  markets  in 
Canada  located  in  Ontario.  The  growth  of  such  firms,  it  is  argued,  would 
substantially  change  the  structure  of  the  accounting  market.  The  effects  of 


15Indeed,  less  than  30%  of  all  C.G.A.’s  in  public  practice  (partners  and  employees)  are  in  firms  of  four  or 
more  partners,  according  to  data  supplied  by  the  CGAAO.  Auditing  (including  voluntary  as  well  as 
statutory  audits)  accounts  for  about  10%  of  the  gross  fees  of  C.G.A.  public  accounting  firms.  In  other 
non-C.A.  public  accounting  firms,  the  proportion  is  about  22%.  See  Lazar  et  al.  op.  cit.,  Table  3,  p.  48. 
Since  the  clientele  of  such  firms  is  predominantly  made  up  of  small  business  {Ibid.,  Table  7,  p.  63)  it  is 
likely  that  a  good  deal  of  the  auditing  work  of  these  firms  does  not  relate  to  statutory  requirements. 
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such  possible  developments  are  very  difficult  to  predict,  and  it  is  not  clear 
that  they  would  be  negative  in  terms  of  the  broad  balance  of  interests  and 
principles  which  we  have  argued  to  be  in  the  “public  interest”.  In  any  case, 
we  doubt  very  much  that  our  proposals  (to  retain  licensure  for  statutory 
audits,  and  to  restrict  the  licence  to  C.A.’s)  would  cause  such  developments 
to  occur.  As  already  noted,  our  proposals  would  have  their  major  impact  in 
the  “small  firms-small  client’  ’  segment  of  the  accounting  market,  a  segment 
which  does  not  have  national  implications. 

Let  us  finally  note  another  possible  result  of  our  proposals:  the 
possibility  that  Chartered  Accountants  might  seek  to  extend  the  scope  of 
their  licence  by  arguing  for  an  extension  of  statutory  audit  requirements. 
Even  if  this  strategy  were  likely  on  the  part  of  Chartered  Accountants  (and 
we  are  not  persuaded  that  it  is),  it  is  unlikely  that  it  would  be  a  successful 
one.  Statutory  audit  requirements  are  already  at  least  as  extensive  in 
Ontario  as  they  are  in  almost  all  other  jurisdictions  of  which  we  are 
aware.16 

B.  Architecture 

The  problem  of  the  professional  regulation  of  building  design 
constitutes  one  of  the  pressing  issues  before  the  Professional  Organizations 
Committee;  indeed  this  issue  was  a  major  factor  in  instigating  the  whole 
inquiry.  The  contested  jurisdiction  of  the  Ontario  Association  of  Architects 
and  the  Association  of  Professional  Engineers  of  Ontario  over  building 
design  is  a  matter  that  has  troubled  the  courts  as  well  as  the  government  for 
some  time.  The  attempt  to  resolve  the  issue  by  legislatively  separating  the 
activities  of  architects  and  engineers,  but  with  mutual  exemption  clauses  in 
The  Architects  Act  and  in  The  Professional  Engineers  Act ,  seems  to  have 
foundered  on  the  rocks  of  technological  change  and  interdependence. 
Building  design  has  progressed  over  the  past  few  decades  from  an  exercise 
over  which  a  well-trained  and  experienced  practitioner  could  reasonably 
claim  to  have  a  grasp  to  one  in  which  the  meshing  of  specialized  and 
technically  advanced  skills  is  essential  in  most  projects. 17  In  this  passage  the 
demarcation  lines  between  architecture  and  engineering  in  the  building 
design  process  have  become  blurred.  It  now  appears  to  be  very  difficult  to 


16In  Canada,  only  two  provinces  (Nova  Scotia  and  Quebec)  could  be  said  to  have  more  stringent  audit 
requirements  in  that  they  provide  no  exemptions  from  companies  legislation  for  privately  held 
corporations.  Anecdotal  evidence  suggests  that  these  audit  provisions  are  currently  under  review  as 
being  difficult  to  enforce  effectively. 

17Donald  N.  Dewees,  Stanley  M.  Makuch,  and  Alan  Waterhouse,  An  Analysis  of  the  Practice  of 
Architecture  and  Engineering  in  Ontario,  Working  Paper  #1  prepared  for  the  Professional 
Organizations  Committee  (1978),  pp.  20-28. 
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identify  when  the  architectural  component  of  the  design  process  ends  and 
the  engineering  component  begins,  or  vice  versa.  Moreover,  it  becomes 
controversial  whether  an  engineer  is  performing  architectural  services  in 
the  course  of  his  engineering  work  as  is  allowed  by  The  Architects  Act  or 
whether  his  involvement  with  the  design  process  as  a  whole  constitutes  a 
breach  of  that  Act.  In  particular  the  prime  consultancy  and  project 
management  roles  are  being  contested,  as  the  importance  of  the 
coordinating  functions  grows  with  the  complexity  of  the  design  process. 

In  this  context  it  appears  that  the  task  before  us  is  to  sort  out  the  extent 
to  which  parallel  rights  to  practise  building  design  should  be  accorded  to 
architects  and  to  engineers.  However,  our  point  of  departure  must  be  from 
first  principles  in  this  as  in  the  case  of  each  of  the  other  professions  under 
review.  Our  task  is  not  to  resolve  a  conflict  between  architects  and 
engineers;  it  is  rather  to  determine,  in  general,  the  appropriate  regulatory 
framework  in  architecture  (and  further  on,  in  engineering).  We  must  first 
attempt  to  determine  if  there  are  serious  informational  problems  which 
require  quality  regulation  in  order  to  protect  clients,  and/or  if  there  are 
third  party  interests  that  need  to  be  protected  by  regulatory  intervention  on 
the  quantity  as  well  as  the  quality  of  architectural  services  utilized. 

It  appears  that  most  clients  of  architectural  firms  do  not  suffer  from  a 
serious  lack  of  information  regarding  the  nature  and  value  of  services 
available  to  them.  Indeed  most  clients  appear  to  be  relatively  sophisticated 
even  with  respect  to  the  technical  and  economic  aspects  of  building  design; 
many,  in  fact,  have  in-house  technical  staff  to  advise  them  on  these 
matters.18  There  are,  of  course,  some  clients  who  lack  this  sophistication, 
but  they  do  not  seem  to  be  numerous  enough,  nor  is  the  amount  of  work 
they  commission  large  enough,  to  justify  major  regulatory  intervention  on 
their  behalf. 

The  more  serious  problem  in  this  market  relates  to  third  party  effects. 
These  are  of  two  sorts.  First,  the  eventual  users  of  a  building  are  often  not 
the  ones  who  contract  with  an  architect  for  design  services.  In  a  perfectly 
functioning  real  estate  market  their  interests  would  be  taken  into  account 
by  the  original  owner  of  the  building  since  the  price  or  rental  of  the 
building  would  reflect  the  extent  to  which  these  user  interests  were  satisfied. 
Unfortunately,  the  characteristics  of  a  building  are  not  always  apparent  to 
subsequent  owners  or  renters  at  the  time  they  make  their  purchase  or  rental 


18Dewees  et  al.,  op.  cit.,  pp.  174-192. 
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decisions,  and  thus  their  interests  may  not  fully  be  taken  into  account  by  the 
original  owner.  As  well,  in  the  case  of  public  buildings  where  users  do  not, 
at  least  directly,  purchase  or  rent  building  space,  government  or 
institutional  owners  may  face  incomplete  incentives  to  weigh  their 
interests. 

In  addition  to  third  party  users,  we  have  a  range  of  other  individuals 
who  are  affected  by  a  building.  They  may  have  neighbouring  property  in 
which  case  the  building  in  question  may  have  a  constant  impact  on  them, 
or  they  may  be  casual  passers-by.  In  either  case,  the  effect  of  a  building  on 
the  aesthetic  and  environmental  integrity  of  its  surroundings,  not  to 
mention  the  obvious  public  interest  in  sound  construction, must  be  taken 
into  account.  The  impact  on  third  parties,  then,  constitutes  an  important 
dimension  of  the  public  interest  in  building  design  and  construction. 

The  protection  of  the  public  in  this  context  is  achieved  by  regulating 
both  the  demand  for  and  the  supply  of  building  design  services.  Both  T he 
Planning  Act  and  the  Building  Code  of  Ontario  represent  demand  side 
regulation  of  building  design,  though  it  is  the  latter  that  is  most  explicit  on 
the  subject.  Section  3.1.1  of  the  Ontario  Building  Code  defines  the  scope  of 
the  application  of  Part  3  of  the  Code  as  follows:19 

Subsection  3.1.1  SCOPE 

3. 1.1(1)  This  Part  applies  to, 

(a)  All  buildings  that  are  used  or  intended  to  be  used  for, 

(i)  Group  A,  Assembly, 

(ii)  Group  B,  Institutional, 

(iii)  Group  F,  Division  1,  High  Hazard  Industrial  Occupancies;  and 

(b)  all  buildings  exceeding  6,000  sq.  ft.  in  building  area  or  exceeding  3 
storeys  in  building  height  that  are  used  or  intended  to  be  used  for, 

(i)  Group  C,  Residential, 

(ii)  Group  D,  Business  and  Personal  Services, 

(iii)  Group  E,  Mercantile,  and 

(iv)  Group  F,  Division  2  and  3,  Medium  and  Low  Hazard  Industrial 
Occupancies. 

Within  this  scope  the  Code  further  states,  in  section  2.3.1.,  that  all  plans  for 
such  buildings  must  be  designed  by  an  architect  or  a  professional  engineer 


19Ontario  Building  Code,  O.Reg.  925/75,  s.  3. 1.1(1).  Part  3  of  the  Building  Code  deals  with  Use  and 
Occupancy. 
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dy  both.20  Moreover,  in  section  2.4,  the  Code  states  that  the  architect  or 
engineer  shall  be  responsible  for  the  field  review  of  the  building  during  the 
course  of  construction.21 

It  should  be  noted  that  the  Ontario  Building  Code  is  careful  not  to 
differentiate  between  architects  and  professional  engineers  in  its 
requirements  for  the  provision  of  services  in  connection  with  the  design  and 
construction  of  buildings.  To  a  considerable  degree  this,  of  course,  reflects 
the  current  ambiguity  of  the  jurisdictional  division  in  the  professional 
regulatory  legislation;  one  could  hardly  expect  the  drafters  of  the  Building 
Code  to  resolve  a  question  which  has  confounded  the  professions 
themselves  and  the  courts.  On  the  other  hand,  it  can  reasonably  be  assumed 
that  the  framers  of  this  demand  side  legislation,  mandating  the  application 
of  professional  building  design  services,  considered  the  relevant  skills  of  at 
least  some  architects  and  at  least  some  engineers  to  be  overlapping  in  this 
area.  Quite  clearly  the  overlap  is  not  complete;  most  chemical  engineers,  for 
example,  are  not  competent  to  design  any  building  and,  similarly  architects 
who  specialize  in  residential  construction  are,  in  general,  not  likely  to  be 
competent  to  design  a  hospital.  Accordingly,  Building  Code  officials  must 
rely  in  large  measure  on  the  fundamental  self-discipline  of  an  ethical 
professional  to  abstain  from  practising  in  an  area  in  which  he  is  not 
competent.  In  other  words,  the  demand  side  regulation  of  building  design 
and  the  supply  side  regulation  of  architecture  and  engineering  are  to  a 
considerable  degree  interdependent.  If  there  were  no  “professionalism”  in 
the  building  design  area  established  by  the  legislative  framework  of  The 
Architects  Act  and  The  Prof essional  Engineers  Act,  the  Building  Code  itself 
would  presumably  have  to  be  much  more  specific  as  to  who  was  authorized 
to  seal  plans.  One  might  see  a  greater  role  for  building  inspectors,  or,  as  is 
the  case  in  other  demand  side  regulation,  direct  certification  by 
administrators  of  the  Building  Code  of  practitioners  whose  seal  of  plans 
would  then  satisfy  the  Code’s  requirements.  As  it  is,  the  Code  can  be 
administered  effectively  only  insofar  as  its  acknowledgement  of  the  overlap 
between  architecture  and  engineering  is  accompanied  by  the  self-restraint 
of  both  sets  of  professionals  in  abstaining  from  incompetent  practice.22 


20Ontario  Building  Code,  op.  cit.,  s.  2.3.1. 

21Ontario  Building  Code,  op. cit.,  s.  2.4. 

22Section  6  of  The  Ontario  Building  Code  Act  (S.O.  1974,  c.74),  does,  in  fact,  provide  some  discretionary 
power  to  a  building  official  to  withhold  a  building  permit  where  he  believes  that  “the  proposed 
building  or  the  proposed  construction  or  demolition  will  not  comply  with  this  Act  or  the  building 
code  or  will  contravene  any  other  applicable  law.” 


108  Professional  Regulation 


Of  no  less  consequence  is  the  fact  that  the  Code  exempts  certain  kinds  1 
of  buildings  (e.g.  residential  buildings  under  6,000  sq.  ft.  in  area  or  under  1 
three  storeys  in  height),  from  the  requirement  of  professional  oversight  in 
their  design  and  construction.  As  it  stands,  however,  this  does  not  mean  that 
those  who  are  neither  Registered  Architects  nor  Professional  Engineers  can  [ 
offer  design  services  for  such  buildings.  Indeed,  design  of  buildings  or  * 
alterations  costing  more  than  $10,000  by  other  than  Registered  Architects, 
or  bona  fide  building  contractors  under  some  conditions,  or  Professional  1 
Engineers  in  the  course  of  their  engineering  work,  or  a  number  of  other  1 
specifically  excluded  persons  (e.g.  members  of  the  Armed  Forces),  would  I 
constitute  a  breach  of  The  Architects  Act.  In  other  words,  architectural 
technologists,  draftsmen,  “non-registered  architects”  (i.e.  those  with  1 
university  degrees  but  not  licensed  as  professionals),  and  a  range  of  other  1 
associated  building  tradesmen  are  forbidden  by  The  Architects  Act  from 
selling  design  services  for  buildings  or  alterations  over  $10,000,  even  1 
though  the  Building  Code  does  not  require  the  application  of  professional 
services  for  residential  buildings  under  6,000  sq.  ft.  or  three  storeys  (few  such  1 
buildings  would  cost  under  $10,000  in  today’s  market).  But  it  is  possible, 
within  the  bounds  of  both  The  Architects  Act  and  the  Building  Code,  for  an 
individual  to  design  and  construct  his  own  house,  provided  it  is  sufficiently 
small.  At  least  in  terms  of  the  specifications  of  the  Building  Code,  the  state 
does  not  consider  such  “unprofessional”  design  to  have  broadly  deleterious 
effects. 

This  creates  a  certain  paradox  in  the  field  of  building  design.  For  small 
private  buildings  individuals  can  provide  their  own  design  services,  but 
they  cannot  purchase  them  from  anybody  except  Registered  Architects  and, 
under  some  conditions,  from  Professional  Engineers  or  bona  fide  building 
contractors.  It  would  seem,  however,  that  if  third  party  interests  in  these 
small  buildings  are  important  enough  to  assure  the  quality  of  design 
services  provided  for  them  by  licensing  the  design  function,  then  we  would 
expect  that  the  utilization  of  such  services  be  required  by  the  Building  Code. 
Conversely,  if  the  Code  specifically  exempts  such  buildings  in  terms  of  its 
“demand  side”  regulation,  the  supply  of  design  services  for  them  ought  not 
to  be  restricted  by  a  licensed  regime.  Our  principle  of  parallel  regulatory 
intervention  on  the  demand  and  the  supply  sides  dictates  that  licensure  of 
design  services  not  extend  to  buildings  exempted  from  section  2.3. 1.  of  the 
Ontario  Building  Code.  We  conclude  that  in  the  case  of  buildings  used  for 
assembly,  institutional  or  high  hazard  industrial  occupancies  or  for  large 
buildings  in  general,  the  third  party  interests  recognized  in  the  Ontario 
Building  Code  should  be  protected  by  licensing  design  services.  In  all  other 
cases,  that  is,  buildings  used  for  residential,  business  and  personal  services, 
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nercantile  and  medium  and  low  hazard  industrial  occupancies  and  under 
5,000  square  feet  or  three  storeys,  the  design  function  should  be  unlicensed. 

To  some  it  may  appear  that  this  approach  may  shift  the  problem  rather 
han  resolve  it.  The  inevitable  next  question  is  whether  or  not  the  Building 
Hode  is  too  permissive  in  terms  of  building  design  and  construction  that  is 
dlowed  to  proceed  without  professional  input  (i.e.  “small  private” 
Duildings).  It  is  not  within  our  competence  to  assess  the  appropriateness  of 
he  specific  exemptions  in  the  Ontario  Building  Code.  Two  points, 
however,  should  be  made  in  this  regard.  First,  the  Building  Code  does  not 
appear  to  be  a  casually  or  hastily  drafted  document;  indeed,  the 
comprehensiveness  and  specificity  of  its  provisions  are  quite  formidable.  It 
can,  therefore,  be  taken  as  a  considered  expression  of  the  government’s 
views  about  the  necessity  of  protecting  the  public  in  the  design  and 
construction  of  buildings  of  various  types  and  descriptions.  In  this  sense  the 
Building  Code  can  be  viewed  as  the  “revealed  preference”  of  the  state  for 
demand  side  regulation  in  this  area.  Second,  it  should  be  noted  that, 
through  the  Building  Code,  Ontario  has  intervened  more  extensively  in  the 
field  of  building  design  and  construction  than  any  other  province.23  Some 
might  suggest  that  demand  side  regulation  in  this  jurisdiction  has  been 
overzealous;  at  the  very  least,  it  is  difficult  to  categorize  the  Building  Code  as 
too  permissive  in  light  of  the  relatively  unregulated  situation  in  the  other 
provinces.  We  conclude  that  the  scope  of  licensing  of  building  design  in 
Ontario  should  be,  at  the  most,  that  included  in  the  Building  Code; 
building  activity  exempted  in  the  Code  should  also  be  exempted  from  the 
scope  of  the  professional  licence.  Thus,  it  should  be  possible  for  anyone  to 


23In  some  provinces  the  regulatory  intervention  on  the  demand  side  of  the  market  is  contained  right  in 
the  professional  regulatory  legislation.  Thus,  in  Nova  Scotia,  for  example,  The  Architects  Act  (S.N.S. 
1968, c.  3  as  amended)  provides  in  s.  45(1)  that  no  person  shall  erect,  enlarge  or  alter  a  building  (as 
defined  in  s.  1)  where  the  value  of  the  work  exceeds  $60,000  unless  it  has  been  designed  by  an  architect. 
Subsection  (7)  provides  a  set  of  criteria  for  determining  the  value  of  any  such  work  and  ss.  (8)  provides 
an  exemption  for  professional  engineers  under  some  circumstances.  In  Prince  Edward  Island  a  similar 
situation  obtains  except  that  the  dollar  value  limit  is  $100,000.  In  British  Columbia  The  Architectural 
Profession  Act  (R.S.B.C.  1960,  c.  16)  sets  out  in  s.  57  an  elaborate  definition  of  the  practice  of 
architecture  (with  exemptions)  and  then  in  s.  57  provides  that  no  person  shall  erect,  alter,  etc.  a 
building  (as  defined  in  s.  2)  using  plans  and  specifications  prepared  by  any  person  in  contravention  of 
s.  56.  In  Quebec,  The  Architects  Act  (S.Q.  1973,  c.  59)  states  in  s.  16  that: 

All  plans  and  specifications  for  architectural  work  for  the  construction,  enlargement, 
reconstruction,  renovation  or  alteration  of  a  building,  excluding  plans  and  specifications 
prepared  outside  the  Province  of  Quebec,  must  be  signed  and  sealed  by  a  member  of  the 
Order,  when  the  total  cost  of  such  work  exceeds  one  hundred  thousand  dollars  or  when  it 
relates  to  a  public  building  within  the  meaning  of  the  Public  Buildings  Safety  Act. 

In  all  cases,  however,  the  net  effect  of  the  demand  side  regulation,  even  when  it  is  incorporated  in 
professional  legislation,  appears  to  be  less  comprehensive  than  the  joint  effect  of  the  Ontario  Building 
Code  and  professional  regulation  in  Ontario. 
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provide  design  services  for  small  private  buildings. 

It  remains  now  to  address  the  vexing  question  of  who  should  be 
licensed  to  provide  building  design  services  for  those  buildings  that  are 
covered  by  section  2.3. 1  of  the  Ontario  Building  Code.  The  research  studies 
done  for  the  Committee  tend  to  reinforce  the  implicit  assumption  of  the 
Building  Code  that  one  should  not  unduly  differentiate  between  Registered 
Architects  and  Professional  Engineers  in  terms  of  their  ability  to  provide 
design  services.24  Sophisticated  clients  appear  to  use  both  to  protect  their 
own  interests.  Moreover,  the  interdependence  and  overlap  of  the  various 
sub-specialties  in  building  design  render  illusory  hard  and  fast  demarcation 
lines  between  the  relevant  disciplines  of  architecture  and  engineering.  It 
does  not  seem  appropriate,  therefore,  to  restrict  access  to  the  field  of 
building  design  to  Registered  Architects.  Nor  does  it  appear  satisfactory  to 
restrict  Professional  Engineers  to  the  provision  of  building  design  services 
“in  the  course  of”  their  engineering  work  or,  in  an  even  more  limited 
manner,  “incidental  to”  their  engineering  work.  Rather,  we  would  favour, 
in  principle,  a  system  of  parallel  practice  where  in  fact  the  scope  of  the 
licensed  practice  would  be  determined  by  the  demand  side  legislation  (the 
Building  Code),  and  both  Registered  Architects  and  Professional  Engineers 
would  be  entitled  to  offer  building  design  services  subject  to  their  own 
professional  guarantees  of  competent  practice.  A  system  of  parallel  practice 
would  acknowledge  in  legislation  what  often  occurs  in  the  field  itself.  It 
would  recognize  the  intrinsic  overlap  between  the  two  disciplines  and 
enhance  specialization  according  to  interest,  competence  and  need.  Seen 
from  these  perspectives,  parallel  practice  is  not  an  unattractive  policy 
option  and  one  which  merits  serious  consideration. 

Nevertheless,  the  parallel  practice  option  is  not  unblemished.  Whereas 
building  design  constitutes  only  a  small  portion  of  total  engineering  work, 
it  comprises  almost  all  of  the  activities  of  architects.  Furthermore,  one 
cannot  ignore  basic  differences  between  architects  and  engineers  in  their 
education,  training  and  experience.  A  system  of  parallel  practice,  even 
limited  by  the  self-constraints  imposed  by  competence,  would  appear  to 
disregard  these  real  differences  between  the  two  professions.  It  might  be 
interpreted  as  effectively  licensing  over  43,000  engineers  to  “practise 
architecture”  where  less  than  2,000  practitioners  are  now  licensed. 
Moreover,  despite  our  observation  that  competence  differentials  with 
respect  to  building  design  exist  within  architecture  as  well  as  within 


24Dewees  et  al.,  op.  cit.,  pp.  346-351. 
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engineering,  it  is  clear  that  the  reliance  on  practitioner  self-discipline  to 
ensure  competent  practice  would  constitute  a  more  serious  challenge  in 
engineering  than  in  architecture.  Almost  all  Registered  Architects  can  be 
assumed  to  qualify  as  competent  building  designers;  the  same  cannot  be 
said  of  all  Professional  Engineers.  Most  engineers  have  little  competence 
(and  less  interest)  in  building  design,  and  it  would  be  foolhardy  to  suggest 
that  chemical  engineers,  metallurgical  engineers,  computer  engineers  and 
the  like  should  be  qualified  licensees  in  order  to  protect  third  party  interests 
in  the  design  and  construction  of  buildings.  Indeed  even  in  the  most 
relevant  subgroup,  the  consulting  engineers,  only  a  portion  are  involved  in 
this  field.  Accordingly,  it  should  be  possible  to  identify  a  subset  of  all 
Professional  Engineers,  those  who  have  some  training  and  experience  in 
the  field  of  building  design  and  construction  (notably  civil  and  structural 
engineers),  and  limit  the  parallel  licensure  to  architects  and  to  these 
specified  “Licensed  Building  Engineers’’ .  It  would  undoubtedly  be  possible 
to  set  up  a  separate  organization  and  licensing  body  for  the  “Licensed 
Building  Engineers  of  Ontario”,  but  this  would  seem  to  be  an  unnecessary 
proliferation  of  professional  bodies.  Instead  we  suggest  that  the  Association 
of  Professional  Engineers  of  Ontario  be  given  licensing  powers  for  this  sub¬ 
group,  that  it  establish  entry  qualifications  and  standards  and  that  it  issue 
and  administer  “building  engineering”  licences.  In  effect,  this  would 
constitute  establishing  a  licensed  specialty  within  professional 
engineering.  While  this  appears  to  fly  in  the  face  of  our  general  antipathy 
for  such  developments  (see  Chapter  9  below),  in  this  particular  case  such  a 
solution  seems  attractive  to  us. 

Specialty  designation  within  the  APEO  is  currently  administered  by  a 
Board  of  Specialization  consisting  of  a  Chairman,  a  Vice-Chairman  and 
two  representatives  from  each  of  nine  fields  of  engineering,  all  appointed  by 
Council.25  The  Board  has  responsibilities  for  the  definition  of  “classes” 
within  which  specialists  can  be  designated  as  well  as  for  the  screening  and 
admission  of  applicants  for  specialty  designation.  Currently,  specialty 
designation  is  in  the  form  of  restricted  title;  there  are  no  “licensed” 
specialties  in  engineering  in  the  sense  that  only  designated  specialists  can 
practise  in  a  particular  field  or  class.26 

Within  the  rubric  of  the  APEO  specialty  system  it  should  be  possible  to 
locate  a  somewhat  different  category  of  specialist,  namely  the  Licensed 


25APEO,  Board  of  Specialization,  “Policy  and  Procedures  Manual,”  mimeo.  (April,  1976). 
26APEO,  “Specialist  Programme,”  mimeo.  (April,  1978). 
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Building  Engineer  (L.B.E.).  There  would  be  two  major  differences  between 
this  specialty  and  the  others  currently  defined  and  administered  by  the 
Board  of  Specialization.  In  the  first  instance,  those  who  were  designated  as 
specialists  in  this  area  would  have  restricted  access  to  a  field  of  practice 
within  engineering.  No  engineer  not  designated  as  a  Licensed  Building 
Engineer  would  be  entitled  to  practise  in  the  field  of  building  design  and 
construction,  even  in  the  course  of  other  engineering  work,  for  buildings 
covered  by  the  Ontario  Building  Code.  The  licensed  practice  of  building 
engineering  would  run  completely  parallel  to  that  of  architecture;  the  net 
result  would  be  an  elimination  of  the  jurisdictional  distinction  between 
architects  and  building  engineers  and  a  complete  separation  between  the 
scope  of  practice  of  architects  and  all  other  professional  engineers.  Of 
course,  non-licensees  could  continue  to  involve  themselves  peripherally  in 
building  design  in  collaboration  with  or  under  supervision  by  a  Licensed 
Building  Engineer  or  a  Registered  Architect.  Thus,  in  mixed  firms  the  new 
boundary  line  between  Licensed  Building  Engineers  and  other 
Professional  Engineers  should  not  form  a  serious  impediment  to  the  team 
approach  to  building  design. 

Second,  because  of  the  fact  that  this  specialty  designation  would 
constitute  a  licence  and  would  overlap  entirely  with  architecture,  it  seems 
appropriate  that  the  institutional  mechanism  for  establishing  detailed 
entry  standards  and  for  admitting  applicants  should  be  somewhat  distinct 
from  the  Board  of  Specialization  itself.  In  particular,  we  suggest  that  a 
Licensing  Board  for  building  engineers  be  incorporated  as  part  of  the 
structure  of  the  APEO.  Like  other  professional  licensing  bodies  (as  argued 
in  Chapter  7),  it  should  include  representatives  of  a  range  of  affected 
interests.  Two  Registered  Architects,  three  Licensed  Building  Engineers, 
two  other  Professional  Engineers  and  three  members  representing  clients, 
allied  occupations,  and  third  parties  might  constitute  an  appropriate 
balance.27  Furthermore,  in  light  of  the  argument  developed  in  Chapter  7 
regarding  cross-representation  on  governing  bodies  of  allied  professions 
and  paraprofessions,  it  would  be  appropriate  to  have  representation  of  the 
Licensed  Building  Engineers  on  the  Registration  Board  of  the  Ontario 
Association  of  Architects. 


27In  the  first  instance  there  would,  of  course,  not  be  any  Licensed  Building  Engineers  from  whom  to 
select  for  membership  on  this  Licensing  Board.  Accordingly,  the  three  L.B.E.  “representatives”  should 
be  appointed  by  the  Lieutenant  Governor  in  Council  upon  the  recommendation  of  the  APEO. 
Thereafter,  Licensed  Building  Engineers,  licensed  by  the  Board,  would  constitute  the  pool  from  which 
representatives  could  be  elected. 
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On  the  issue  of  the  appropriate  admission  standards  we  have  less  to 
offer.  Clearly  there  should  be  some  recognition  of  the  experience  of 
engineers  who  have  been  working  in  the  field  of  building  design,  and  the 
requirement  of  five  years  experience  in  the  field  used  by  the  Board  of 
Specialization  for  all  specialty  designations  seems  appropriate.28  On  the 
other  hand,  it  would  not  be  unreasonable  to  specify  training  requirements 
in  addition  to  work  experience  especially  for  future  applicants.  One  might, 
for  example,  require  applicants  to  have  training  in  civil  or  structural 
engineering,  or,  if  not,  to  pass  compensatory  examinations.  Precisely  what 
standards  should  be  applied,  however,  is  a  matter  for  expert  judgement  (not 
our  own)  and  this  is  a  subject  on  which  interested  parties  might  usefully 
make  submissions  in  later  phases  of  this  inquiry. 

It  should  be  acknowledged  that  the  establishment  of  the  Licensed 
Building  Engineers  designation  will  create  some  barriers  to  movements 
within  engineering  from  one  field  to  another,  and  will  restrict  the  ability  of 
non-licensees  to  do  building  design  in  the  course  of  their  other  work  (except 
for  buildings  exempted  by  the  Ontario  Building  Code  or  in  collaboration 
with  Licensed  Building  Engineers  or  Architects).  But  the  imposition  of 
some  rigidities  within  engineering  and  the  attendant  restrictions  on 
mobility  from  one  field  to  another  seem  relatively  low  prices  to  pay  for  the 
resolution  of  the  jurisdictional  conflict  between  the  two  professions  of 
architecture  and  engineering  as  a  whole.  These  standards  should  ultimately 
be  embodied  in  regulations,  to  ensure  a  measure  of  continuing  government 
oversight. 


One  should  not  exaggerate  the  pervasiveness  or  rancour  of  this 
conflict.  In  fact,  it  appears  that  most  architects  and  engineers  (even  those 
involved  in  building  design)  have  mutual  respect  for  each  other’s 
professional  abilities.  When  their  work  brings  them  together  they  interact 
in  a  productive  and  complementary  fashion.  Nonetheless,  disputes  even  in 
a  small  subset  of  all  building  design  activity  cannot  be  ignored.  They  may 
be  reflective  of  growing  tensions  dependent  significantly  on  a  downturn  in 
the  cycle  of  the  construction  industry  as  a  whole.  In  any  event,  they  have 
mobilized  the  resources  of  the  professional  organizations  themselves  and 
require  resolution,  therefore,  in  order  to  enable  these  bodies  to  concentrate 
on  other  pressing  matters.  We  are  hopeful  that  the  inherent  compatibility 
evidenced  in  the  conduct  of  professional  practice  in  architecture  and 


28See  O.  Reg.  59/73  pursuant  to  The  Professional  Engineers  Act. 
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engineering  can  be  tapped  in  the  context  of  the  administration  of  the 
proposed  licence  in  Building  Engineering.  The  suggested  interlocking 
membership  of  Registered  Architects  and  Licensed  Building  Engineers  on 
the  respective  licensing  boards  is  symbolic  of  the  cooperation  we  anticipate 
in  the  resolution  of  this  dispute. 

To  summarize  our  conclusions: 

5.5  Third  party  interests  in  building  design  and  construction  are 
important  enough  to  warrant  licensure,  though  not  in  the  case 
of  buildings  exempted  from  coverage  by  section  2.1  of  the 
Ontario  Building  Code.  Accordingly,  all  such  small  private 
buildings  should  be  excluded  from  the  scope  of  the  licences  in 
building  design. 

5.6  The  licensed  function  should  be  restricted  to  Registered 
Architects  and  to  a  new  group  of  “Licensed  Building 
Engineers”  of  the  Association  of  Professional  Engineers  of 
Ontario.  The  Architects  Act  should  be  amended  to  remove  the 
exemption  for  other  Professional  Engineers  allowing  them  to 
provide  architectural  services  in  the  course  of  their  engineering 
work. 

5.7  The  Board  of  Licensed  Building  Engineers  should  include 
Registered  Architects  and  lay  members,  as  well  as  Professional 

Engineers  (both  Licensed  Building  Engineers  and  other 
Professional  Engineers). 

There  is  one  final  point  that  follows  directly  from  the  conclusions 
stated  above.  There  should  be  no  prohibition  on  the  provision  of  design 
services  by  a  member  of  the  Association  of  Architectural  Technologists  of 
Ontario  or  by  any  other  individual,  either  in  an  employed  context  or  in 
independent  practice,  providing  that  such  services  do  not  fall  within  the 
scope  of  the  licensed  functions  as  articulated  above.  Other  issues  related  to 
the  practice  of  architectural  technology  will  be  treated  in  Chapter  6. 

It  is  difficult  to  assess  how  these  changes  would  affect  the  various 
parties  involved  in  building  design,  given  the  confusion  that  has  recently 
reigned  over  who  was  allowed  to  do  what  in  this  field.  For  small  private 
buildings  one  might  expect  to  observe  new  providers  entering  the  field: 
non-registered  architects,  renovators,  tradesmen,  technologists,  etc.  This 
would  increase  the  range  of  services  available  to  consumers  for  small 
building  projects,  and  would  allow  practitioners  of  various  sorts  to  exercise 
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their  skills  where  there  is  a  demand  for  them,  without  fear  of  prosecution  for 
unauthorized  practice.  To  some  extent  this  may  reduce  the  amount  of  work 
available  for  architects  in  this  area,  but  only  a  small  part  of  their  activity  is 
now  in  single  family  residential  construction  (about  11%), 29  so  this  is 
unlikely  to  be  of  serious  consequence  to  them. 

The  distribution  of  work  within  the  bulk  of  building  design  activity  is 
unlikely  to  be  much  affected.  Large  building  projects  will  continue  to  use 
the  services  of  architects  and  engineers  as  they  are  needed.  To  some  extent, 
however,  it  is  possible  that  explicit  legislative  sanction  for  Licensed 
Building  Engineers  will  induce  them  to  participate  more  fully  in  the 
market  for  building  design  services,  particularly  in  terms  of  the  prime 
consultancy  function.  If  indeed  this  does  occur,  the  range  of  services 
available  to  clients  would  be  enhanced,  though  the  market  share  of 
architects  might  decline.  On  the  other  hand,  removal  of  the  exemption  for 
non-L.B.E.  Professional  Engineers  for  architectural  work  in  the  course  of 
their  engineering  functions  will  create  additional  demand  for  the  services  of 
architects  (and  Licensed  Building  Engineers)  working  as  consultants  to  or 
in  collaboration  with  such  engineers.  Furthermore,  the  effective  de¬ 
licensing  of  non-L.B.E.  Professional  Engineers  in  all  building  design 
activities  removes  the  possibility  of  unlimited  incursions  into  this  field 
from  all  parts  of  the  engineering  profession. 

On  balance,  it  is  difficult  to  predict  the  resolution  of  these 
countervailing  forces  in  the  market  for  building  design  services.  We  expect 
no  dramatic  changes  as  the  result  of  our  suggestions.  It  is  not  unreasonable 
to  hope,  however,  that  the  resolution  of  the  jurisdictional  conflict  will 
result  in  renewed  efforts  between  the  Ontario  Association  of  Architects  and 
the  Association  of  Professional  Engineers  of  Ontario  to  explore  areas  of 
mutual  interest  and  to  exploit  the  natural  interdependence  of  their  two 
disciplines. 

C.  Engineering 

As  might  be  expected,  the  analysis  of  the  regulatory  framework  for 
engineering  parallels  the  above  discussion  for  architecture  in  many  ways. 
In  the  case  of  engineering,  however,  the  informational  problems  facing 
clients  are  even  less  significant  than  they  are  in  architecture  and  the  third 
party  effects  are  even  more  pervasive  and  dramatic. 


29Dewees  et  al.,  op.  cit.,  Table  II. C.  15,  p.  74. 
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Few  clients  of  engineering  firms  are  too  unsophisticated  to  identify 
their  needs  for  engineering  services  or  to  evaluate  the  engineering  work 
done  for  them;  most  have  the  in-house  technical  expertise  necessary  to  make 
such  assessments.30  There  does  not  appear  to  be  any  serious  need  for 
licensure  of  engineering  practice  in  order  to  protect  the  interests  of 
vulnerable  clients  (second  parties)  who  are  uninformed  and 
unsophisticated  about  the  nature  and  value  of  engineering  services. 

On  the  other  hand,  the  externalities  arising  from  the  interaction 
between  engineers  and  their  clients  can  be  of  serious  consequence.  We  have 
already  noted  the  third  party  effects  of  building  design  and  construction.  In 
fact,  the  engineer’s  particular  contribution  to  this  process  is  to  ensure 
structural  soundness;  the  catastrophic  consequences  of  a  failure  to  do  so 
need  not  be  elaborated.  In  almost  every  other  field  of  engineering  similar 
effects  on  public  health  and  safety  could  be  cited:  the  chemical  engineer,  the 
mechanical  engineer  and  the  metallurgical  engineer  all  make  essential 
contributions  to  occupational  health  and  safety.  The  work  of  the 
aeronautical  engineer  can  affect  the  lives  of  thousands  of  passengers.  A 
lapse  by  a  nuclear  engineer  or  a  specialist  in  dams  and  flood  control  could 
have  devastating  consequences.  Among  the  professions  under  review, 
engineering  has  the  most  compelling  need  for  regulation  to  protect  the 
interests  of  third  parties. 

This  need  is  well-recognized  in  terms  of  demand  side  legislation.  There 
are  a  number  of  statutes,  including  The  Boiler  and  Pressure  Vessels  Act, 
The  Construction  Hoists  Act,  The  Drainage  Act,  The  Mining  Act,  The 
Industrial  Safety  Act,  and  The  Construction  Safety  Act  that  articulate  the 
state’s  insistence  that  engineering  services  be  brought  to  bear  on  a  host  of 
activities  affecting  public  health  and  safety.31  Accordingly,  in  line  with  our 
principle  of  parallel  regulation  of  the  demand  and  supply  of  professional 
services,  we  perceive  the  need  for  a  licensed  regime  for  those  services  covered 
by  the  entire  complex  of  demand  side  regulations.  In  other  words,  we  need 
to  ensure  by  the  regulatory  intervention  of  licensure  that  the  engineering 
services  mandated  by  the  demand  side  legislation  are  of  a  high  quality.  The 
demand  side  legislation  requires  that  some  engineering  services  be 
introduced  into  a  number  of  specific  activities;  licensure  requires  that 
whatever  services  are  provided  in  these  contexts  are  of  an  appropriately 


30Dewees  et  al.,  op.  at.,  pp.  173- 192.  The  client  information  presented  in  this  study  relates  only  to 
engineering  work  in  the  fields  of  building  and  highway  design.  It  is  unlikely,  however,  that  the 
purchasers  of  other  engineering  services  are  much  less  sophisticated. 

3,See  Chapter  3,  note  14, above. 


The  Scope  of  Licensed  Practice  117 


high  quality,  particularly  in  terms  of  the  protection  of  all  the  relevant 
interests  including  third  parties. 

In  the  first  instance,  there  is  a  case  for  licensure  in  engineering,  with  the 
scope  of  the  licence  paralleling  those  areas  identified  in  the  demand  side 
legislation.  Not  all  engineering  services  are  provided  in  these  specified 
areas,  however,  and  presumably  one  could  “de-license”  those  areas  of 
engineering  not  explicitly  covered  by  demand  side  legislation.  In  other 
words,  the  certification  of  Professional  Engineering  would  constitute  a 
right  to  restricted  practice  in  areas  where  the  demand  side  legislation 
identifies  pressing  third  party  interests,  but  simply  restricted  title  in  all 
other  areas  of  engineering.  We  should  note,  in  passing,  that  the  use  of 
certification  rather  than  licensure  is  a  common  practice  in  many 
jurisdictions,including  the  United  Kingdom,  apparently  without  any  grave 
consequences. 

^  We  hesitate  to  propose  a  partial  de-licensure  of  engineering  work  for 
two  reasons.  First,  the  number  of  areas  controlled  by  demand  side 
legislation  is  so  large  that  the  attempt  to  parcel  out  those  services  which  are 
not  currently  subject  to  such  legislation  for  the  purpose  of  de-licensing  them 
would  unnecessarily  create  confusion  in  the  public  mind  between  licensed 
and  unlicensed  functions,  without  any  significant  associated  advantages. 
Furthermore,  engineering  work  is  characterized  by  rapid  technological 
change,  much  of  which  creates  new  challenges  for  the  protection  of  users 
and  other  third  parties,  and  can  thus  be  expected  to  generate  even  more 
demand  side  legislation  in  the  future.  Thus,  the  unstable  nature  of  the 
demand  side  legislation,  as  well  as  its  generous  coverage  of  many  areas  of 
engineering  work,  militate  against  partial  de-licensure. 

Second,  the  engineering  profession  in  Ontario  has  enjoyed  singular 
status  within  the  international  profession  by  virtue  of  its  licensure  and  self¬ 
regulation.  It  is  possible  that  the  form  of  regulation  of  the  engineering 
profession  has  enhanced  its  prestige  and  ability  to  compete  on  an 
international  scale.  In  addition,  of  course,  regulatory  policy  for  this 
profession  has  established  a  level  of  trust  within  client  groups  and  the 
public  at-large  that  is  enviable.  Abrupt  changes  in  the  regulatory 
framework  ought  not  to  be  countenanced  unless  there  are  demonstrable 
benefits  to  be  realized.  The  de-licensure  of  some  parts  of  engineering  might 
allow  other  practitioners  (e.g.  engineering  technologists)  to  provide 
services  in  areas  from  which  they  are  now  excluded.  In  terms  of  public 
practice,  however,  we  do  not  consider  these  benefits  to  be  of  great 
magnitude.  Accordingly,  with  the  exception  of  building  design  as  discussed 
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above,  we  suggest  that  the  scope  of  the  engineering  licence  in  Ontario  be  left 
substantially  intact. 


There  is,  however,  one  adjustment  to  the  application  of  the 
engineering  licence  which  merits  consideration.  One  of  the  singular 
features  of  the  engineering  profession  differentiating  it  from  the  other 
professions  under  review  is  the  predominance  of  employee  status  for  most 
of  its  members.  The  vast  majority  of  professional  engineers  do  not  work  as 
private  practitioners  offering  services  directly  to  clients  on  a  fee-for-service 
basis;  on  the  contrary,  most  engineers  work  in  employed  contexts  on  a 
salaried  basis.  These  engineers,  then,  provide  services  to  their  employers 
rather  than  to  their  “clients”.  We  treat  the  subject  of  employed 
professionals  in  more  depth  in  Chapter  13  below,  but  it  is  necessary  to  come 
to  terms  with  the  issue  here  in  order  to  resolve  the  question  of  the  regulatory 
framework  for  the  profession. 


We  have  argued  that  engineering  work  not  covered  by  demand  side 
legislation  should  not  be  de-licensed  because  of  the  confusion  that  this 
would  create  among  clients  unaware  of  the  coverage  of  such  legislation.  A 
client  who  uses  private  engineering  services  on  an  occasional  basis  is  not 
likely  to  be  fully  cognizant  of  all  relevant  demand  side  legislation;  he  could 
not  be  expected  always  to  know  when  he  needed  a  licensed  practitioner  and 
when  an  unlicensed  provider  would  suffice,  if  part  of  engineering  were 
unlicensed.  On  the  other  hand,  employers  of  engineers,  being  regular  users 
of  these  services  can  be  expected  to  stay  informed  about  the  relevance  of 
demand  side  legislation  to  the  conduct  of  their  enterprises.  The  “confusion” 
rationale  for  a  universal  licence  of  all  engineering  work  does  not  really 
apply  in  employed  settings.  Moreover,  the  disadvantages  of  excessive 
restrictions  on  the  ability  to  do  engineering  work  may  be  especially 
pronounced  in  these  contexts.  In  particular,  it  appears  that  engineering 
work  performed  in  industrial  enterprises  is  characterized  by  a  significant 
amount  of  substitution  between  professional  engineers  and  other  technical 
personnel.  Knowledgeable  employers  adjust  the  mix  of  professional  and 
non-professional  inputs  into  their  “production  process’  in  such  a  way  as  to 
be  most  efficient.  The  rapid  pace  of  technological  change  carries  with  it  the 
requirement  of  flexibility  in  the  use  of  technical  resources,  if  maximum 
efficiency  is  to  be  achieved;  such  flexibility  is  often  at  odds  with  the 
rigidities  imposed  by  a  licensed  regime.  Anecdotal  evidence  suggests  that  in 
some  employed  contexts  the  restrictions  imposed  by  the  engineering  licence 
are  honoured  as  much  in  the  breach  as  in  the  observance. 
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A  number  of  American  jurisdictions  have  addressed  this  problem  by 
instituting  a  system  of  industrial  exemptions  whereby  specified  employers 
are  freed  from  the  state-wide  restrictions  on  the  ability  to  perform 
engineering  functions.32  All  employees  of  these  firms  are  entitled  to 
perform  engineering  work  as  part  of  the  internal  activities  of  the  firm 
without  fear  of  violating  the  professional  licensing  regulations.  Such  a 
scheme  of  employer  exemptions  is  attractive  to  us.  It  would  allow  the 
employer  to  make  best  use  of  his  human  resources  without  compromising 
the  public  interest.  It  must  be  clear  that  the  industrial  exemption  could  not 
apply  to  engineering  functions  identified  in  demand  side  regulation  as 
requiring  professional  services,  notwithstanding  the  employment  context 
within  which  such  work  is  performed.  If  public  health  and  safety  are  to  be 
protected  the  state  must  ensure  that  high  standards  of  engineering  work  are 
met,  whether  in  industrial  settings  or  in  the  interaction  between  a 
consulting  engineer  and  his  client. 


In  effect,  the  industrial  exemption  would  de-license  those  areas  of 
engineering  not  covered  by  demand  side  legislation,  while  retaining  the 
licence  in  areas  where  third  party  interests  are  particularly  vulnerable.  In 
the  latter  areas,  the  need  for  the  “professionalism”  symbolized  by  a  licence  is 
particularly  pronounced,  given  the  difficulty  of  product  or  process 
regulation  in  piercing  the  veil  of  large  industrial  enterprises.  Licensed 
professionals,  conscientiously  fulfilling  their  ethical  obligations  to 
consider  all  affected  interests  (not  only  their  employers’),  represent 
important  safeguards  for  the  protection  of  vulnerable  third  parties.  For 
engineering  work  not  covered  by  demand  side  legislation,  however,  the 
removal  of  licensure  constraints  would  enhance  the  best  use  of  human 
resources  and  legitimize  what  is  already  occurring  in  many  instances. 

The  industrial  exemption  we  propose  would  apply  to  all  non¬ 
professional  enterprises  employing  engineers:  industrial  and  commercial 
firms,  and  government.  It  would  not  apply  to  consulting  engineering  firms 
or  mixed  firms,  even  though  they  may  have  salaried  engineers  on  staff.  In 
these  instances,  the  employed  engineer  often  deals  directly  with  the  client 
and  his  role  approximates  that  of  a  private  practitioner. 


32For  a  brief  review  of  the  industrial  exemption  system  in  the  United  States  as  well  as  some  arguments 
against  the  industrial  exemption,  see  the  Position  Paper  on  Industrial  Exemption  in  Registration 
Laws  for  Professional  Engineers  by  the  National  Society  of  Professional  Engineers  (Washington, 
D.C.:  1M.  3/76  Corp.  N.S.P.E.  Pub.  No.  2212,  1976). 

See  also  the  background  paper  prepared  by  T.E.  Stivers,  Comparison  of  l Exemptions’  Under  State 
Engineering  Laws,  mimeo.  (1972)  and  the  Model  Law  adopted  by  the  National  Council  of 
Engineering  Examiners  in  August,  1977. 
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It  should  be  noted  that  a  system  of  industrial  exemptions  does  not 
restrict  in  any  way  the  use  of  professional  engineers  in  employed  settings; 
employers  would  simply  be  free  to  choose  either  those  with  or  without  the 
licence  for  the  performance  of  specific  functions.  Furthermore,  all 
professional  engineers  working  in  an  industrially  exempt  setting  would 
continue  to  be  subject  to  “regulation”  by  their  governing  body,  the 
Association  of  Professional  Engineers  of  Ontario.  However,  for  the  purpose 
of  engineering  work  done  in  those  settings,  and  not  covered  by  demand  side 
legislation,  the  P.Eng.  designation  would  effectively  constitute  a 
certification  rather  than  a  licence,  albeit  one  that  may  continue  to  hold 
considerable  significance  for  the  employer.  For  the  employee,  the  retention 
of  his  professional  status  affords  him  mobility  out  of  the  exempted  context 
into  the  licensed  world  of  professional  engineering  that  he  otherwise  would 
not  enjoy.  Beyond  that,  the  many  intangible  attractions  of  professional 
status  would  lead  us  to  expect  little  inclination  among  employed  engineers 
to  relinquish  their  professional  standing. 

The  implementation  of  a  system  of  industrial  exemptions  might,  in 
itself,  go  a  long  way  towards  addressing  the  needs  and  aspirations  of 
engineering  technologists  and  technicians.  Recent  graduates  of  community 
colleges  and  institutes  of  technology  are  now  pressing  in  growing 
numbers  for  recognition  of  their  contribution  as  members  of  the 
engineering  team.  Since  almost  all  technologists  and  technicians  work  in 
employed  contexts,  the  system  of  industrial  exemptions  will  open  up  new 
areas  of  practice  for  them,  or  at  least  legitimize  current  practices  of  using 
non-licensed  personnel  in  the  performance  of  licensed  engineering 
functions.  The  remaining  regulatory  issues  relating  to  engineering 
technologists  and  technicians  will  be  considered  in  the  next  chapter. 

In  summary,  we  conclude  that  the  licensing  regime  of  professional 
engineering  in  Ontario  should  be  left  basically  intact, with  two  exceptions: 

5.8  Licensed  Building  Engineers  should  be  designated  by  the 
Association  of  Professional  Engineers  of  Ontario  and  only  they, 
among  professional  engineers,  should  be  licensed  to  provide 
building  design  services. 

5.9  Except  for  engineering  services  specifically  required  by  statute 
or  regulation,  all  engineering  work  done  by  employees  of 
industrial,  commercial  or  government  enterprises  (not 
professional  firms),  should  be  exempt  from  the  scope  of  the 
licence  to  practise  professional  engineering. 
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Since  we  have  suggested  few  substantive  changes  in  the  regulatory 
framework  of  professional  engineering,  we  expect  no  dramatic  impacts  on 
any  of  the  various  affected  interests.  To  be  sure,  the  authorization  of  parallel 
practice  with  architects  for  Licensed  Building  Engineers  may  allow  them  to 
participate  more  openly  in  the  market  for  building  design  services.  On  the 
other  hand,  the  industrial  exemption  may  introduce  more  competition  for 
professional  engineers  from  technologists  and  technicians  in  employed 
settings.  It  is  unlikely,  however,  that  the  distribution  of  jobs,  as  opposed  to 
work,  would  change  significantly  by  de-licensure  of  some  engineering 
work  in  these  contexts.  The  absence  of  a  requirement  of  professional 
licensure  for  work  in  exempted  areas  in  employed  settings  might 
marginally  decrease  the  membership  in  the  Association  of  Professional 
Engineers  of  Ontario,  though,  as  we  have  argued,  the  benefits  of  status  and 
mobility  are  likely  to  be  sufficient  to  keep  most  members  within  the 
organization. 

In  general,  we  do  not  anticipate  that  the  impact  of  our  proposed 
changes  would  be  large.  On  the  other  hand,  it  is  our  sense  that  the  conduct 
of  the  market  for  engineering  services  is  fairly  satisfactory  as  it  stands.  With 
the  exception  of  the  conflict  with  the  architects  (and  this  involves  only  a 
small  fraction  of  all  professional  engineers),  the  main  issues  revolve  around 
discrepancies  between  the  de  facto  and  the  de  jure  regulatory  frameworks  in 
employed  settings.  The  suggested  changes  should  move  towards  smoothing 
out  these  wrinkles  in  a  generally  satisfactory  situation. 

D.  Law 

Under  section  50  of  The  Law  Society  Act33  no  person  other  than  a 
member  of  the  Law  Society  of  Upper  Canada  “shall  act  as  a  barrister  or 
solicitor  or  hold  himself  out  as  or  represent  himself  to  be  a  barrister  or 
solicitor  or  practise  as  a  barrister  or  solicitor”.  A  contravention  of  this 
provision  is  a  criminal  offence;  historically,  enforcement  of  the  prohibition 
has  been  left  to  the  Law  Society  of  Upper  Canada  as  private  prosecutor, 
following  the  prosecutorial  practice  that  obtains  in  many  other  self- 
governing  professions. 

The  exclusive  scope  of  practice  assigned  to  lawyers  and  protected  by 
section  50  is  nowhere  defined  in  the  Act  and  has  been  left  to  the  courts  to 
interpret.  The  courts  have  held  that  the  prohibition  extends  to  “every 
service  which  imperatively  requires  the  exercise  of  the  skill  and  learning  of 


33R.S.O.,  1970,  c.  238. 
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a  solicitor  who  has  been  admitted  and  enrolled  and  duly  qualified”.34  The 
drafting  of  wills,35  incorporation  of  companies,36  conveyancing,37  and  the 
processing  of  uncontested  divorces,38  have  all  been  held  subject  to  the 
prohibition. 

In  one  leading  case,  the  Ontario  Court  of  Appeal  described  the  purpose 
of  the  prohibition  against  unauthorized  practice  as  follows:  “It  is  to  protect 
members  of  the  legal  profession  who  have  been  admitted,  enrolled,  and  duly 
qualified  as  solicitors  against  wrongful  infringement  by  others  of  their 
right  to  practise  in  the  profession.  It  is  also  for  the  protection  of  the 
public  .  .  .”39  This  view  of  the  purpose  of  the  prohibition  against 
unauthorized  practice  of  law  finds  explicit  statutory  expression  in  British 
Columbia  where  section  37(a)  of  The  Legal  Professions  Act 40  requires  the 
Law  Society  to  make  rules  for  “the  maintenance  of  [the  Society’s]  standards 
and  honour  and  for  the  protection  and  well-being  of  those  engaged  in  the 
practice  of  law  in  the  province.”  Can  the  present  exclusive  appropriation  of 
legal  functions  in  Ontario  be  justified  not  in  terms  of  protecting  the 
members  of  the  profession  from  potential  competition,  but  in  terms  of  the 
broader  balance  of  interests  and  principles  outlined  in  Chapter  3  of  this 
Staff  Study? 

The  market  for  legal  services  is  differentiated  from  the  other  three 
professional  areas  we  have  considered  mainly  by  the  pervasiveness  of 
information  problems  for  clients  regarding  the  nature  and  value  of 
services  available.  The  legal  market  has  within  it  a  substantial  household 
sector  that  is  particularly  uninformed  with  respect  to  legal  affairs;  even 
within  some  subsets  of  the  corporate  sector  there  is  some  doubt  about  the 
level  of  client  sophistication  in  these  matters.  Some  regulatory  intervention 
is  necessary,  then,  to  address  this  classic  professional  “problem”.  Moreover, 
the  costs  of  error  in  legal  affairs  are  often  large  and  are  not  always 
compensable.  The  necessity  for  a  licensed  regime  would  seem  to  be 
indicated  by  the  combination  of  high  costs  of  gaining  expertise  on  one’s 
own  and  the  high  costs  of  doing  without  it.  The  case  for  licensure  is 
reinforced  by  the  pervasive  third  party  effects  attendant  on  the  provision  of 
legal  services.  Although  the  incidence  of  directly  affected  third  parties  is  not 


« R .  v.  Mitchell  [1972]  O.  R.  896  (C.A.). 
ibR.  v.  James  [1946]  O.W.N.  340. 
i6R.  v.  Ballet  [1967]  1  O.  R.  696. 

37R.  v.  Mitchell,  op.  cit.,  R.  v.  Glass  [1953]  O.W.N.  450. 

i6R.  v.  Engel  and  Seaway  Divorcing  Service  [1976]  11  O.R.  2d  343. 

i9R.  v.  Mitchell,  op.  cit.  at  903  per  Laidlaw,  J.A. 

40R.S.B.C.  I960,  c.  214. 
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particularly  large,  the  wide-ranging  social  effects  of  a  smoothly 
functioning  legal  system  can  scarcely  be  overstated.  For  this  reason  as  well 
the  use  of  licensure  to  assure  high  quality  of  legal  services  seems 
appropriate. 

Having  so  concluded,  we  are  still  left  with  the  questions  of  whether  the 
present  scope  of  functions  assigned  exclusively  to  lawyers  can  be  justified, 
and  whether,  with  respect  to  whatever  professional  functions  should  be 
exclusively  assigned  to  lawyers,  existing  entry  standards  are  appropriate. 
On  the  second  question  in  the  course  of  our  study,  we  have  discovered  no 
evidence  of  consequence  to  suggest  that  the  entry  standards  for 
qualification  as  a  lawyer  are,  in  any  substantial  respect,  inappropriate.41 

The  first  question,  however,  presents  more  difficulty.  As  our  research 
indicates,42  substantial  amounts  of  legal  services  are  being  rendered 
currently  by  persons  other  than  lawyers.  Some  of  these  persons  are 
paraprofessionals  who  work  for  lawyers,  such  as  law  clerks  or  legal 
secretaries,  where  the  employer-lawyer  accepts  the  ultimate  legal 
responsibility  for  the  work  of  his  employees.  Other  paralegals,  such  as  title 
searchers  or  private  complaints  investigators,  work  independently,  offering 
their  services  only  to  lawyers.  Others,  such  as  community  legal  workers  or 
patent  agents,  may  offer  their  services  directly  to  the  public  without  the 
supervision  of  a  lawyer.  Still  others,  such  as  insurance  claims  adjusters  or 
trade  union  officials,  deal  directly  with  the  public  but  are  employed  by  non¬ 
lawyer  employers.  Yet  again,  widely  diverse  but  imprecisely  defined  classes 
of  persons,  such  as  real  estate  agents,  insurance  agents,  bankers,  trust 
companies,  finance  companies,  other  professionals  such  as  engineers, 
architects,  surveyors,  government  and  municipal  officials,  Building  Code 
officials,  etc.,  all  in  the  course  of  their  work  have  occasion  to  offer  legal 
services  or  advice  of  one  kind  or  another,  sometimes  for  direct  or  indirect 
reward. 

The  Law  Society  of  Upper  Canada,  in  a  brief  to  the  Professional 
Organizations  Committee,  acknowledged  this  reality  and  stated  that,  with  a 
few  exceptions  relating  to  conveyancing,  incorporation,  and  divorce  and 
matrimonial  proceedings,  the  Society’s  policy  is  generally  to  leave  persons 


41See  Michael  Spence,  Entry ,  Conduct  and  Regulation  in  Professional  Markets,  Working  Paper  #2 
prepared  for  the  Professional  Organizations  Committee  (1978),  p.  7. 

42Selma  Colvin,  David  Stager,  Larry  Taman,  Janet  Yale,  Frederick  Zemans,  The  Market  for  Legal 
Services;  Paraprofessionals  and  Specialists,  Working  Paper  #10  prepared  for  the  Professional 
Organizations  Committee  (1978). 
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outside  legal  firms  essentially  “to  their  own  discretion  as  to  how  far  they 
may  choose  to  give  legal  advice  in  the  conduct  of  their  businesses.”43  Our 
scrutiny  of  the  unauthorized  practice  enforcement  record  of  the  Law  Society 
supports  this  view.  The  Law  Society’s  enforcement  policy  has,  in  the  past, 
been  relaxed  and  generally  permissive.  During  the  years  1974-1978,  the 
Unauthorized  Practice  Committee  of  the  Law  Society  investigated  the 
following  types  and  numbers  of  complaints  (mostly  submitted  by  legal 
practitioners): 

Table  5.1 

Law  Society  of  Upper  Canada:  Unauthorized  Practice  Committee, 

Complaints,  1974-1978 


Categories 

12  months  ending  September  30th 

1974  1975  1976  1977  1978 

Notaries  and  Commissioners 

7 

10 

12 

6 

2 

Conveyancers 

9 

10 

8 

9 

8 

Divorce  Kits 

12 

12 

11 

6 

4 

Incorporation  of  Companies 

3 

6 

12 

9 

10 

Immigration 

1 

4 

2 

2 

1 

Collection  Agencies 

2 

2 

1 

2 

2 

Legal  Clinics  and  Programmes 

5 

3 

6 

4 

8 

General  (Estates,  U.S.  or  Foreign 
Attorneys,  etc.) 

7 

5 

7 

2 

5 

Source:  Law  Society  of  Upper  Canada,  Memorandum  to  the  Professional 
Organizations  Committee,  November  17,  1978 

<sLaw  Society  of  Upper  Canada,  Brief  to  the  Professional  Organizations  Committee  (January,  1978), 
p.  18. 
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Table  5.2 

Law  Society  of  Upper  Canada:  Unauthorized  Practice  Committee, 

Convictions,  1974-1978 

I 

— - 

Categories  1974  1975  1976  1977  1978 


Unidentified  2  —  —  —  2 

Divorce  Kit  1  2  —  —  — 

Acting  as  a  Barrister  and  Solicitor 

in  Provincial  Court  —  1  —  —  — 

Immigration  Agent  —  —  —  1  — 

Source:  Law  Society  of  Upper  Canada,  Memorandum  to  the  Professional 
Organizations  Committee,  November  17,  1978 


The  question  remains  whether  the  vast  numbers  of  non-legal 
personnel  now  or  in  the  future  performing  “law  jobs”  should  be  wholly 
dependent  on  the  magnanimity  of  the  Law  Society  for  some  justifiable 
measure  of  security  in  developing  and  pursuing  law-related  jobs  or  tasks. 
This  concern  is  particularly  relevant  in  the  context  of  a  potential  excess 
supply  of  lawyers.  As  the  job  market  for  new  entrants  tightens,  one  might 
anticipate  more  vigorous  protection  of  the  legal  scope  of  practice  to  relieve 
some  of  this  pressure. 

One  possible  response  to  such  a  concern  would  be  to  attempt  to  define 
by  statute  the  scope  of  legal  practice  much  more  precisely  than  at  present. 
For  example,  provisions  in  the  U.K.  Solicitors  Act  1974,  confine  a  solicitor’s 
exclusive  scope  of  practice  to  (i)  preparing  deeds  of  conveyancing  and 
transfer  for  reward;  (ii)  preparing  certain  documents  for  probate;  and  (iii) 
initiating  and  conducting  certain  litigious  proceedings.44  Important 
implications  of  these  provisions  are  that  non-lawyers  in  England  are  free  to 
provide  legal  advice  on  any  matter  at  all  and  to  draft  contracts  and  most 


44See  Law  Society  of  England,  Memorandum  of  Evidence  to  the  English  Royal  Commission  on  Legal 
Services,  sections  XII-XIII,  July,  1977;  Michael  Zander,  Legal  Services' for  the  Community  (London: 
Maurice  Temple-Smith,  1978),  Chapter  6. 
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other  forms  of  legal  documents  for  reward,  to  prepare  wills,  and  to  form 
corporations. 

While  it  might  seem  tempting  to  attempt  to  define  closely  those 
functions  appropriately  assigned  exclusively  to  lawyers,  on  balance  we 
doubt  the  wisdom  of  such  an  exercise.  Law  is  a  pervasive  force  in  our 
society,  and  the  contexts  in  which  persons  either  alone  or  with  the 
assistance  of  others  must  order  their  affairs  to  take  account  of  legal 
considerations  is  infinitely  varied.  Accordingly,  we  have  concluded  that  it 
would  be  a  futile  and  indeed  a  dangerous  task  to  attempt  to  delineate  by 
statute  which  legal  functions  must  be  performed  exclusively  by  lawyers  and 
which  legal  functions  may  be  performed  by  others.  We  therefore  propose 
that  the  existing  provisions  in  The  Law  Society  Act  on  unauthorized 
practice  be  left  unchanged. 

However,  in  the  light  of  both  the  difficulty  and  the  undesirability  of 
closely  defining  by  statute  the  exclusive  scope  of  practice  of  the  legal 
profession,  we  propose  later  in  this  chapter  that,  as  a  general  principle, 
enforcement  of  unauthorized  practice  prohibitions  should  not  be  left 
entirely  to  the  discretion  of  a  major  interested  party  such  as  a  professional 
body.  At  the  very  least,  appearances  require  that  the  decision  to  prosecute 
should  be  seen  by  all  affected  interests  as  dictated  by  considerations  other 
than  the  promotion  of  only  professional  interests. 

In  this  context,  one  issue  requires  special  mention.  In  recent  years, 
considerable  concern  has  developed  in  a  number  of  jurisdictions  around  the 
world  over  the  cost  of  conveyancing.  In  Canada,  a  major  study  is  currently 
being  undertaken  by  a  research  team  for  the  federal  Department  of 
Consumer  and  Corporate  Affairs.45  In  Australia,  the  New  South  Wales  Law 
Reform  Commission  is  studying  the  regulation  of  the  legal  profession,  and 
one  of  the  major  issues  in  its  terms  of  reference  is  an  investigation  into  the 
cost  of  conveyancing  and  possible  ways  of  reducing  this  cost.  In  the  state  of 
Victoria,  a  departmental  inquiry  into  the  cost  of  conveyancing  has  recently 
been  initiated.  In  the  United  Kingdom,  each  of  the  Royal  Commissions  on 
Legal  Services  now  sitting  in  England  and  Scotland  has,  as  one  of  the  major 
terms  of  its  mandate,  an  inquiry  into  conveyancing  costs.  In  the  recent 
Canadian  Bar  Association’s  Gallup  Poll  on  the  public’s  experiences  with, 
and  attitudes  towards,  lawyers  in  Canada,  of  the  respondents  who  had  ever 


45Barry  J.  Reiter  and  J.  Robert  S.  Prichard,  Housing  Transaction  Costs  in  Canada  (a  study  for  the  federal 
Department  of  Consumer  and  Corporate  Affairs)  (forthcoming,  1979). 


The  Scope  of  Licensed  Practice  127 


used  a  lawyer,  almost  70%  had  used  a  lawyer  in  buying  a  house.  Thus,  for 
most  members  of  the  public,  their  involvement  with  a  lawyer  more  often 
than  not  involves  conveyancing  services. 

In  this  respect,  the  argument  is  sometimes  made  that  conveyancing 
costs  could  be  significantly  lowered  by  licensing  a  special  class  of  personnel 
to  provide  only  residential  conveyancing  services  directly  to  the  public.  The 
argument  runs  that,  given  the  relatively  routine  nature  of  most  residential 
conveyances,  and  given  specialization  only  in  these  functions,  a  relatively 
limited  period  of  training  could  equip  a  person  to  provide  such  services 
competently  and  presumably  at  significantly  lower  cost  than  much  more 
expensively  trained  lawyers.  The  case  of  the  licensed  landbroker,  who  has 
existed  in  South  Australia  for  over  a  hundred  years  and  has  been  permitted 
to  provide  conveyancing  services  directly  to  the  public  in  that  state,  is  often 
cited  by  way  of  support.  Apparently,  most  residential  conveyancing  in 
South  Australia  is  done  by  licensed  landbrokers,  allegedly  at  rates  40%  of 
those  prevailing  in  neighbouring  states,  and  apparently  without  evidence 
of  any  significant  incidence  of  incompetence.46 

While  awaiting  the  results  of  the  various  studies  of  conveyancing  costs 
here  and  in  other  jurisdictions,  we  express  some  preliminary  skepticism,  on 
several  counts,  about  the  wisdom  of  creating  a  new,  parallel  profession  to 
provide  conveyancing  services  to  the  public.  First,  in  the  absence  of  the 
historical  antecedents  of  the  licensed  landbroker  in  South  Australia,  there  is 
no  obvious  organizational  candidate  onto  which  such  conveyancing 
functions  could  readily  be  grafted  in  Ontario.  Thus,  one  would  need  to 
create  community  college  courses,  settle  qualifying  standards,  foster  a 
professional  organization  to  administer  those  standards,  regulate  entry  in 
other  respects,  and  police  the  post-entry  conduct  of  its  members. 
Alternatively,  the  state  would  have  to  assume  these  responsibilities  itself. 
Second,  in  the  light  of  a  number  of  intractable  demarcation  issues  with 
which  we  have  been  confronted  in  the  course  of  our  study  in  other  contexts, 
we  are  reticent  about  creating  the  possibility  of  new  demarcation  disputes 
between  contending  professional  or  paraprofessional  groups  in  this 
context  in  the  future.  Third,  the  South  Australian  experience  cannot 
readily  be  generalized  to  Ontario,  given  the  existence  of  the  comprehensive 
Torrens  title  system  in  the  former  jurisdiction  and  the  much  more  arcane 
and  less  efficient  land  registry  system  in  this  jurisdiction  which  can  only  be 


46Zander,  op.  cit.,  p.  190,  ff Letter  from  the  South  Australian  Attorney  General  to  the  Professional 
Organizations  Committee,  September  9,  1977. 
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modernized  now  at  considerable  expense,47  a  prospect  that  does  not  seem 
imminent.  Fourth,  we  are  inclined  to  believe  that  many  of  the  benefits  held 
out  for  a  new  independent  conveyancing  profession  can  be  realized  within 
the  legal  profession  through  a  combination  of  various  strategies  to  be 
addressed  later  in  this  Study,  such  as:  greater  utilization  of  paraprofessional 
personnel  within  law  firms;  much  more  permissive  rules  on  advertising  of 
professional  services,  including  price  advertising;  permissive  rules  on  firm 
structure,  including  facilitating  the  ownership  of  minority  shareholdings 
in  professional  firms  by  paraprofessional  personnel;  avoidance  of  fixed 
ratios  of  professional  to  paraprofessional  manpower  (as  obtain  in  parts  of 
the  dental  profession  in  Ontario);  and  avoidance  of  fixed  limits  on  the 
development  of  multi-branch/“brand  name”  law  firms.  For  example,  even 
now,  less  than  half  the  real  estate  work  undertaken  in  Toronto  is  billed  at 
rates  established  by  county  law  association  tariffs  (outside  Toronto  the 
percentage  of  pricing  according  to  tariff  rises  to  over  70%). 48  With  the 
introduction  of  explicit  price  competition  through  advertising  and  the 
likely  development  of  law  firms  specialized  in  real  estate  work,  perhaps 
establishing  branch  offices  throughout  the  province  and  heavily  utilizing 
paralegal  assistance,  we  would  expect  conveyancing  costs  to  fall 
significantly.  This  would  presumably  occur  not  only  with  respect  to  the 
law  firms  choosing  to  conduct  their  practices  in  this  manner  but  also  with 
respect  to  other  law  firms  who  would  face  these  new  competitive  pressures. 

As  we  argue  at  greater  length  in  Chapter  6,  the  issue  of  the  regulation  of 
the  provision  of  paralegal  services  by  law  clerks  and  legal  secretaries 
similarly  requires  little  change  in  the  existing  regulatory  structure.  There  is 
no  serious  information  breakdown  in  the  market  for  these  services:  lawyers 
are  quite  sophisticated  “clients”  and  employers,  and  need  no  assistance 
from  the  state  in  protecting  their  interests.  The  potential  third  party  effects 
of  paralegal  services  are  insignificant.  In  short,  there  is  no  case  for  licensure 
or  even  restricted  title.  It  may  be  useful  to  legal  employers  to  have  private 
associations  of  paralegals  formed  and  to  have  them  provide  designations  to 
their  members;  this  may  facilitate  the  operation  of  the  market  for 
paralegals.  Within  the  existing  structure,  however,  rules  regarding 
paralegal  participation  in  legal  firms,  and  “bridging”  provisions  for 
paralegals  to  upgrade  their  skills  to  professional  status  need  to  be 
considered  more  carefully.  We  return  to  these  issues  in  the  next  chapter. 


47See  Government  of  Ontario,  Ontario  Law  Reform  Commission,  Land  Registration  (Ontario:  Ontario 
Law  Reform  Commission,  1971);  R.C.B.  Risk,  “The  Records  of  Title  to  Land;  A  Plea  for  Reform,” 
(1971)  21  University  of  Toronto  Law  Journal  465. 

48Colvin  et  al.,  op.  cit.,  p.  210. 
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Let  us  summarize  our  proposals  with  respect  to  the  regulation  of  the 
practice  of  law: 

5.10  Primarily  on  account  of  information  problems  faced  by 
consumers  (second  parties)  and  to  a  lesser  extent  on  account  of 
possible  third  party  effects,  an  exclusive  rights  to  practise 
(licensure)  regime  should  be  maintained  in  law. 

5.11  As  at  present,  there  should  be  no  attempt  by  statute  to  define 
precisely  the  functions  falling  within  the  practice  of  law 
regulated  under  this  licensure  regime. 

5.12  The  exclusive  right  to  practise  in  household  client  sectors  such 
as  residential  conveyancing, presently  possessed  by  members  of 
the  Law  Society  of  Upper  Canada,  should  not  be  abrogated. 
However,  this  proposal  is  conditional  on:  the  removal  of  present 
restrictions  on  price  and  non-price  advertising;  the  availability 
of  minority  equity  participation  to  paraprofessionals  in 
incorporated  law  firms;  the  avoidance  of  restrictive  rules 
governing  the  ratios  of  professional  and  paraprofessional 
personnel;  and  the  avoidance  of  rules  restricting  the  formation 
of  multi-branch  law  firms. 

E.  Notaries  Public 

The  Committee’s  terms  of  reference  require  it  to  evaluate  the 
appropriateness  of  existing  provisions  in  the  Ontario  Notaries  Act.  The 
research  undertaken  for  the  Committee  discloses  few  significant  problems 
in  the  appointment  and  regulation  of  notaries  public  in  Ontario.49  The 
only  issues  of  consequence  appear  to  relate  to  the  non-lawyer  notaries, 
currently  numbering  about  665  in  the  province.  Notaries  in  Ontario,  in 
sharp  contrast  to  their  namesakes  in  Quebec  and  in  many  European 
jurisdictions,  perform  very  limited  functions  pertaining  to  formal 
certification  or  attestation  of  certain  documents  as  prescribed  by  various 
statutes.  The  sharply  contrasting  roles  of  notaries  here  and  in  other 
jurisdictions,  of  course,  create  the  possibility  of  confusion  on  the  part  of 
members  of  the  public,  particularly  those  who  have  emigrated  from 
jurisdictions  where  the  term  “notary”  carries  a  more  expansive 


49See  Nina  Schloesser,  “History  and  Organization  of  Notaries  in  Ontario,’’  internal  working  document 
prepared  for  the  Professional  Organizations  Committee  (1979)  (available  upon  request  to  the 
Professional  Organizations  Committee). 
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connotation.  Our  survey  of  notaries’  files  with  the  Ministry  of  the  Attorney 
General  and  information  supplied  by  the  Law  Society  on  unauthorized 
practice  complaints  have  disclosed  a  significant,  but  not  serious, 
unauthorized  practice  problem  pertaining  to  notaries.  For  example,  the 
Unauthorized  Practice  Committee  of  the  Law  Society  reports  receiving  37 
complaints  about  notaries  during  the  past  five  years,  although  none 
appears  to  have  proceeded  to  conviction.50  It  is  difficult  to  see  that  much 
more  can  be  done  than  is  now  being  done  both  by  the  Law  Society  and  by 
officials  in  the  Attorney  General’s  department  to  ensure  fidelity  to  the  limits 
of  the  notarial  commission. 

As  to  the  question  of  whether  notaries  should  be  self-regulated,  as  in 
British  Columbia,  we  see  no  case  for  such  a  change.  The  very  limited 
functions  performed  by  notaries,  the  widely  diverse  educational  and  other 
backgrounds  of  non-lawyer  notaries,  and  the  risks  entailed  in  creating  a 
new  group  with  uncertain  expectations  and  the  potential  for  generating 
subsequent  demarcation  disputes,  all  argue  against  such  a  course  of  action. 
Instead,  we  would  prefer  that  the  present  system  of  direct  regulation, 
involving  a  provincial  examiner  in  the  Ministry  of  the  Attorney  General 
and  county  court  judges,  be  replaced  by  a  single  Registrar  (as  under  various 
statutes  administered  by  the  Ministry  of  Consumer  and  Commercial 
Relations)  with  appeals  to  the  Commercial  Registration  Appeal  Tribunal 
on  matters  pertaining  to  the  issue  or  revocation  of  licences  or  commissions. 

As  to  admission  criteria,  we  are  not  comfortable  with  the  present 
“public  convenience  and  necessity’’  test  for  the  admission  of  new  “non- 
lawyer”  notaries.  This  places  a  largely  unchartered  discretion  in  the 
provincial  examiner  and  the  courts.  We  believe  that  considerations  of 
fairness  and  practicality  require  that  the  standards  to  be  met  for  admission 
be  specified  as  clearly  as  possible  in  terms  of  basic  knowledge  of  relevant 
aspects  of  the  law  and  good  character,  and  tested  as  objectively  as  possible. 
For  example,  in  California,  entry  requirements  are  formally  prescribed  and 
satisfaction  of  them  tested  by  examination  and  scrutiny  of  an  applicant’s 
good  personal  standing.  Provided  such  standards  can  be  met,  we  see  no  need 
for  arbitrary  restrictions  on  the  number  of  notarial  commissions  that 
should  be  issued. 

Our  research  discloses  some  confusion  at  present  as  to  the  meaning  of 
limitations  commonly  imposed  on  non-lawyer  notaries  in  respect  of  the 


50Law  Society  of  Upper  Canada,Memorandum  to  Professional  Organizations  Committee,  November  1 1, 
1978. 
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territory  and  type  of  case  in  which  they  may  exercise  their  commission. 
Some  clarification  of  this  confusion  seems  called  for  either  in  the  provisions 
of  The  Notaries  Act  itself  or  in  the  terms  employed  in  the  issue  of  a  notarial 
commission  so  restricted. 

Finally,  the  discipline  mechanisms  available  to  sanction  misconduct 
on  the  part  of  the  notaries  at  present  are  a  matter  of  unqualified  discretion 
on  the  part  of  the  administrators  of  the  Act.  This  again  does  not  seem  to 
accord  with  our  criterion  of  fairness,  and  some  attempt  should  be  made  to 
spell  out  in  the  Act  the  grounds  for  discipline  and  the  processes  to  be 
followed  in  the  event  that  disciplinary  sanctions  are  sought  to  be  invoked. 

In  summary,  we  conclude  as  follows: 

5. 13  The  present  system  of  direct  regulation  of  non-lawyer  notaries, 
involving  a  provincial  examiner  in  the  Ministry  of  the  Attorney 
General  and  county  court  judges,  should  be  replaced  by  a  single 
Registrar  (as  under  various  statutes  administered  by  the 
Ministry  of  Consumer  and  Commercial  Relations)  with 
appeals  to  the  Commercial  Registration  Appeal  Tribunal  on 
matters  pertaining  to  the  issue  or  revocation  of  licences  or 
commissions. 

5.14  The  “public  convenience  and  necessity”  test  for  the  issue  of  new 
notarial  commissions  to  non-lawyers  should  be  replaced  by 
clearly  specified  qualifying  standards  and  by  the  introduction  of 
evaluation  techniques  amenable  to  reasonably  objective 
application. 

5.15  Grounds  for  disciplining  non-lawyer  notaries  for  misconduct  or 
incompetence  should  be  clearly  specified  and  a  disciplinary 
process  should  be  fully  developed. 

5.16  Restrictions  on  notarial  commissions  (territorial  or  class  of 
document)  should  be  more  clearly  specified  either  in  The 
Notaries  Act  or  in  the  terms  of  particular  commissions. 

5.17  Non-lawyer  notaries  should  continue  to  be  regulated  by  the 
government  and  not  given  self-governing  status. 

F.  Policing  the  Scope  of  Licences 

This  concludes  our  treatment  of  the  scope  of  practice  of  each  of  the  four 
professions  under  review.  Before  proceeding  in  Part  IV  to  a  consideration  of 
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the  regulation  of  the  conduct  of  professional  practice,  there  remains  one 
issue  deserving  of  comment,  namely,  how  the  licensed  practice  areas  should 
be  policed. 

Until  now,  the  prohibitions  against  unauthorized  practice  contained 
in  all  four  of  the  professional  statutes  under  study  have  carried  criminal 
penalties  for  violation  of  them  and  have  been  enforced  by  private 
prosecutions  initiated  by  the  professional  body  concerned. 

As  we  have  already  indicated  in  our  discussion  of  law,  we  have 
reservations  about  the  widsom  of  this  policy.  In  law,  of  course,  the  lack  of  a 
clear  statutory  definition  of  unauthorized  practice  makes  the  issue  of 
enforcement  particularly  troublesome,  but  even  in  the  other  three 
professions,  questions  can  properly  be  raised  as  to  the  appropriateness  of 
vesting  in  a  major  interested  party  the  right  and  responsibility  for  enforcing 
prohibitions  against  other  parties  undertaking  professional  functions  in 
arguably  protected  areas  of  practice.  Reflecting  these  concerns,  the 
Committee  on  the  Healing  Arts  recommended  that  decisions  to  prosecute 
unauthorized  practice  be  removed  from  professional  bodies  and  be  vested 
with  the  Crown  Attorney’s  office.51  Another  possibility  would  be  to  retain 
the  right  of  private  prosecution  but  require  leave  from  the  Attorney 
General,  for  example,  before  a  prosecution  may  be  initiated.  This  would  be 
analogous  to  various  offences  under  The  Labour  Relations  Act52  where 
private  prosecutions  may  be  initiated  only  with  leave  of  the  Labour 
Relations  Board.  A  third  possibility  would  be  to  reduce  the  role  generally  of 
the  criminal  law  in  this  area,  while  at  the  same  time  seeking  a  way  of 
ensuring  some  third  party  (disinterested)  involvement  in  enforcement 
decisions. 

In  this  regard,  we  propose  that  serious  consideration  be  given  to 
deeming  infringements  of  unauthorized  practice  prohibitions  to  be  “unfair 
practices’’  under  the  Ontario  Business  Practices  Act.5i  The  effects  of  the 
adoption  of  this  suggestion  would  be  (i)  criminal  sanctions  would  be 
retained  for  extreme  cases  involving  willful  violation  of  unauthorized 
practice  prohibitions,  by  virtue  of  section  17(2)  of  The  Business  Practices 
Act;  (ii)  aggrieved  consumers  who  have  been  prejudiced  by  dealings  with 
unauthorized  service  providers  would  be  able  to  avail  themselves  of  various 


51Governmem  of  Ontario,  Committee  on  the  Healing  Arts,  Report,  Vol.  3  (Ontario:  Queen’s  Printer, 
1970),  p.  42. 

52R.S.O.  1970,  c.  232. 
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forms  of  civil  redress  under  section  ioiThe  Business  Practices  Act;  and  (iii) 
injunctive  relief  would  be  available  either  from  the  Director,  or  through  the 
Director,  from  the  Commercial  Registration  Appeal  Tribunal,  under 
section  6  of  the  A  ct.  We  would  anticipate  that  this  last  sanction  would  be  the 
one  most  commonly  invoked.  It  should  be  noted  that  under  the  provisions 
of  T he  Business  Practices  A  ct  only  the  Director  of  Trade  Practices  can  apply 
for  an  injunctive  order  from  the  Appeal  Tribunal,  so  the  initiative  for 
prosecuting  unauthorized  practice  would  rest  squarely  with  a  disinterested 
party  (from  the  professional  point  of  view),  charged  only  with  the 
protection  of  the  public.  The  Tribunal  is  a  specialized  agency  responsible 
for  hearing  appeals  from  a  variety  of  occupational  licensure  regimes.  A 
further  advantage  of  bringing  unauthorized  practice  prohibitions  under 
The  Business  Practices  Act  is  that,  as  a  consumer  protection  statute,  the 
interests  intended  to  be  protected  by  unauthorized  practice  prohibitions, 
that  is,  consumers  or  third  parties  rather  than  professionals,  would  be 
somewhat  more  clearly  signified. 

We  would  suggest  that: 

5.18  Unauthorized  practice  prosecutions  should  not  ordinarily  be 
initiated  and  conducted  by  professional  organizations,  but 
instead  should  fall  under  the  responsibilities  of  the  Director  in 
the  Ministry  of  Consumer  and  Commercial  Relations  who 
administers  The  Business  Practices  Act ,  with  unauthorized 
practice  being  deemed  an  “unfair  practice”  under  this  Act. 
Under  this  proposal,  unauthorized  practice  complaints  would 
typically  be  brought  before  the  Commercial  Registration 
Appeal  Tribunal  by  the  Director  (alone)  in  applications  for 
injunctive  relief. 


Related  Areas  of  Practice 


Chapter  6 

A.  Introduction 

In  the  last  chapter  we  considered  the  appropriate  scope  of  the  licence  in 
accounting,  architecture,  engineering,  and  law  and  identified  the 
appropriate  regulatory  bodies.  In  each  professional  field,  however,  there  are 
groups  of  practitioners  whose  functions  are  more  or  less  closely  related  to 
the  licensed  scope  of  practice,  and  who  would  not  be  licensed  under  our 
proposals.  In  this  chapter,  we  shall  discuss  whether  any  regulatory 
intervention  is  necessary  with  respect  to  these  groups. 

We  shall  consider  the  cases  of  particular  related  occupational  groups  in 
each  of  the  four  professional  areas  under  review.  Before  we  do,  however,  it  is 
useful  to  consider,  in  general,  two  major  types  of  policy  issues  raised  by  this 
wide  variety  of  groups.  In  the  first  place,  we  need  to  address  the  issue  of  the 
proliferation  of  titles  and  designations  in  unlicensed  areas  of  practice,  and 
the  possible  need  to  reduce  the  “noise”  produced  by  competing  signals  of 
alleged  quality.  In  the  second  place,  we  need  to  consider  the  issue  of 
“paraprofessionalism”:  its  definition  and  its  regulatory  implications. 


B.  Controlling  Professional  Designations 

In  each  of  the  professional  areas  under  review  there  are  a  number  of 
groups  awarding  some  form  of  credentials  to  practitioners  who  comply 
with  their  standards  and  requirements.  Table  6.1  gives  an  indication  of  the 
variety  of  these  groups  and  designations,  and  the  variation  in  their  legal 
status.  We  have  included  in  this  list  only  those  designations  which  involve 
the  appropriation  of  some  generic  occupational  description,  such  as 
“architect”  or  “barrister”,  or  which  imply  some  official  imprimatur,  such 
as  “certified”,  “registered”,  “chartered”,  “accredited”,  or  “professional”. 
Even  so,  the  list  may  not  be  exhaustive. 


We  are  concerned  about  the  extent  of  this  variety.  Although  a 
substantial  number  of  consumers  of  professional  services  in  each  of  the 
areas  under  review  are  quite  capable  of  discriminating  among  competing 
quality  signals,  there  are  other  consumers  in  particular  segments  of  these 
areas  who  are  less  well-informed  and  who  would  benefit  from  an 
unambiguous  signal  of  quality  differences  among  providers.  Before 
considering  our  proposals  to  deal  with  this  problem,  let  us  consider  in  more 
detail  the  variety  of  legal  devices  which  may  be  used  to  control  the  use  of 
professional  designations,  and  the  implications  of  each  device  for  the 
protection  of  second  party  ihterests. 
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The  legal  devices  utilized  by  professional  or  other  occupation-based 
issociadons  in  attempting  to  appropriate  exclusive  rights  to  professional 
lesignations  include  the  following:1 

i)  Statutory  protection  may  be  conferred  through  a  professional 
statute  under  which  professional  designations  are  reserved 
exclusively  to  members  of  a  professional  body,  and  non¬ 
members  who  use  such  designations  or  hold  themselves  out  as 
members  are  subject  to  public  sanctions. 

ii)  The  common  law,  through  the  tort  of  passing  off,  permits  civil 
action  by  a  party  who  is  able  to  prove  that  a  competitor  is 
representing  his  goods  or  services  in  a  fashion  likely  to  lead 
consumers  to  confuse  those  goods  or  services  with  those  of  the 
first  party.  In  the  case  of  professional  designations  involving 
some  generic  occupational  term  (e.g.  “technologist”),  it  seems 
unlikely  that  the  necessary  ingredient  of  distinctiveness  could  be 
made  out  to  support  a  passing  off  action.  Moreover,  passing  off 
actions  would  be  largely  concerned  with  unfair  methods  of 
competition  amongst  competing  professionals  or  professional 
groups.  They  would  not  directly  meet  the  concern  that 
uninformed  consumers  may  be  led  to  believe  that  certain 
designations,  such  as  “Certified  X”  (e.g.  “engineering 
technologist”,  “architectural  technologist”,  “law  clerk”, 
“general  accountant”)  carry  some  official,  disinterested 
imprimatur  (possibly  of  the  state)  upon  which  the  consumer  is 
led  to  rely  as  a  quality  signal.  Passing  off  actions  would  not 
control  designations  which  may  be  inherently  misleading  or 
objectionable  in  cases  where  competing  professionals  are  not 
directly  prejudiced. 

iii)  The  federal  Trade  Marks  Act2  provides  for  the  registration  of 
trade  and  certification  marks  and  provides  holders  of  those  trade 
marks  with  forms  of  redress  in  the  event  of  infringement.  Again, 
as  with  the  tort  of  passing  off,  it  would  seem  likely  that  the 
generic  nature  of  many  professional  designations  would 
preclude  the  element  of  distinctiveness  necessary  for  a  valid 
trade  mark.  The  determination  of  the  validity  of  a  trade  mark, 
once  granted,  must  be  accomplished  through  litigation;  and 


‘See  generally,  Donald  Milner,  “Legal  Mechanisms  for  the  Protection  of  Professional  Titles,”  internal 
working  document  prepared  for  the  Professional  Organizations  Committee  (1979)  (available  upon 
request  to  the  Professional  Organizations  Committee). 

2R.S.C.  1970,  c.  T-10. 
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hence,  as  in  the  case  of  passing  off,  requires  action  by  competing 
practitioners.  Again  it  does  not  address  the  issue  of  an  inherently 
misleading  designation. 

iv)  The  federal  Copyright  Act 3  has  apparently  been  used  in  some 
cases  to  register  copyrights  on  professional  designations, 
although  these  copyrights  appear  to  be  of  dubious  legal  validity. 

v)  Incorporation  of  professional  associations  under  federal  or 
provincial  companies  acts  as  incorporated  non-profit 
associations  raises  the  possibility  of  a  professional  designation 
being  incorporated  into  the  association’s  registered  corporate 
name  (e.g.  Certified  General  Accountants  of  Ontario 
Association),  so  as  to  permit  a  member  to  be  identified  similarly 
(viz.  “Certified  General  Accountant”)  or  at  least  as  “Member, 
Certified  General  Accountants  of  Ontario  Association”. 
Independently  of  the  registered  corporate  name  of  the 
association,  corporate  bylaws  could  conceivably  provide  for  the 
conferment  of  similar  professional  designations.  The  Registrar 
of  Companies  has  some  control  over  the  registered  corporate 
name,  at  least  to  the  extent  that  it  is  likely  to  cause  confusion 
with  another  corporation  or  association,  but  he  does  not  have 
control  over  provisions  in  the  association’s  bylaws.  Even  in  the 
case  of  corporate  names,  whether  or  not  confusion  is  likely  with 
other  associations,  consumers  may  still  infer  an  official 
imprimatur  that  is  without  foundation.  In  this  respect, 
regulation  of  the  use  of  corporate  names,  like  the  passing  off 
action  and  trade  mark  infringement  suits,  is  not  fully  responsive 
to  problems  of  consumer  confusion  and  deception.  The  primary 
objective  of  all  these  legal  regimes  is  the  protection  of  providers 
from  unfair  forms  of  competition,  rather  than  directly,  the 
protection  of  consumers  from  misrepresentation. 

This  conclusion  suggests  that  only  a  professional  statute  is  capable 
simultaneously  of  conferring  on  a  professional  association  a  legally  well- 
protected  exclusive  right  to  a  professional  designation  and  of  establishing 
the  controls  necessary  to  protect  consumers  against  false  or  confusing 
quality  signals.  Only  under  such  statutes  can  the  state  guarantee  that  a 
particular  designation  is  awarded  by  a  body  ultimately  responsible  to  the 
state,  with  clearly  established  obligations,  powers,  and  procedures  to 
establish  and  enforce  standards  of  practice.  It  is  furthermore  necessary  that 


SR.S.C.  1970,  c.  C-30. 
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this  type  of  state  “guarantee”  be  clearly  and  comprehensibly  communicated 
to  consumers.  Certain  terms  must  be  reserved  to  signify  this  state  guarantee, 
and  they  must  be  awarded  only  where  necessary  to  protect  consumers  who 
are  unable  to  discriminate  unaided  among  various  competing  providers  of 
service  and  among  private  designations. 


We  accordingly  propose  that  it  be  declared  an  “unfair  practice”  under 
The  Business  Practices  A  ct 4  for  any  person  to  hold  himself  out  as  ‘  ‘certified”, 
“professional”,  “registered”,  “chartered”,  “accredited”  or  any  like  terms 
implying  state  recognition  or  endorsement  or  special  membership 
credentials  in  any  generically  described  profession  or  occupation  unless  use 
of  such  designation  is  validly  authorized  by  or  under  statute.  This  would 
mean  that,  in  future,  conferment  of  professional  designations  (other  than 
signification  of  simple  membership  in  a  professional  association)  would 
require  enactment  of  an  appropriate  professional  statute  or  an  established 
alternative  such  as  registration  of  a  valid  trade  mark.  By  extending  The 
Business  Practices  Act  as  proposed,  the  Director  administering  the  Act 
would  be  in  a  position  to  require  a  defendant  to  plead  the  validity  of  a  trade 
mark  by  enforcement  action  under  the  Act  where  consumer  deception  or 
confusion  seems  likely,  without  depending  on  the  vagaries  of  a  possible 
challenge  by  an  aggrieved  competitor.  Such  a  defence  would  require  a 
ruling  on  the  trade  mark  by  the  Commercial  Registration  Appeal  Tribunal 
or  by  the  courts.  Furthermore,  we  would  suggest  that  in  future  no  corporate 
names  containing  such  implied  imprimaturs  be  approved  by  the  Registrar 
of  Companies  (unless  a  valid  trade  mark  has  been  established). 


To  summarize,  the  use  of  professional  imprimaturs  such  as  “certified”, 
etc.  must  be  grounded  in  statutory  authority.  Such  statutory  authority 
ought  to  be  granted  only  where  necessary  to  protect  the  interest  of 
uninformed  consumers  (second  parties).  In  other  words,  statutorily  based 
certification  ought  to  be  treated  as  a  serious  alternative  to  licensure. 
Licensure  and  certification  are  both  intended  to  imply  a  quality 
differential.  Both  can  be  addressed  to  problems  of  information  breakdowns. 
Licensure  should  be  chosen  where,  because  of  the  nature  of  the  function, 
unregistered  practitioners  can  possibly  do  great  harm  to  second  or  third 
parties. 

Certification  may  be  the  preferred  alternative  where  consumers  require 
some  guaranteed  information  in  making  their  choices  among  providers  of 


4R.S.O.  1974,  c.  131. 
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service,  but  where  the  costs  (either  to  second  or  to  third  parties)  associated 
with  the  choice  of  an  uncertified  practitioner  are  not  so  high  that  this  choice 
must  be  foreclosed.  Certification  provides  a  means  of  limiting  the  number 
of  competing  designations  in  a  given  field,  and  of  ensuring  that  those 
which  do  exist  are  backed  by  some  mechanisms  of  quality  control. 

Certification,  then,  is  an  alternative  to  licensure:  it  must  not  be 
considered  as  a  phase  in  a  process  leading  to  licensure.  As  noted  in  Part  II, 
certification  systems  create  an  inherently  unstable  political  dynamic  in 
which  expectations  of  licensure  are  raised.  This  dynamic  must  be  cut  short 
by  making  the  nature  of  the  certification  system  clear  at  the  outset. 

We  will  apply  these  general  proposals  regarding  the  control  of 
professional  designations  to  particular  groups  in  later  sections  of  this 
chapter.  Before  we  do,  however,  let  us  consider  a  second  major  set  of  issues 
raised  by  occupations  related  to  licensed  areas:  that  is,  the  definition  of 
paraprofessionalism. 

C.  Issues  of  Paraprofessionalism 

In  at  least  three  of  the  professional  areas  under  review  there  are  a 
number  of  groups  who  have  been  described  either  by  themselves  or  by 
others,  as  “paraprofessionals”.  Engineering  and  architectural 
technologists  and  technicians,  law  clerks  and  legal  secretaries,  function  at 
least  in  part  as  paraprofessionals.  The  Institute  of  Chartered  Accountants  is 
seeking  to  establish,  in  cooperation  with  Ryerson  Polytechnical  Institute,  a 
programme  to  train  accounting  paraprofessionals.  The  term  has  also  been 
applied  to  those  in  occupations  related  to  a  professional  area,  who,  in  the 
course  of  their  activities,  may  perform  functions  falling  within  a  licensed 
jurisdiction.  The  Ontario  Association  of  Architects  uses  the  term  in  this 
way  describing  the  relationships  of  “planners,  designers,  managers, 
programmers,  environmentalists,  coordinators,  economists  and 
consultants”5  to  architects. 

The  variety  of  groups  to  whom  the  term  paraprofessional  has  been 
applied  suggests  the  need  for  a  definition  of  paraprofessionalism,  and  an 
elaboration  of  its  regulatory  implications.  Webster’s  dictionary  defines  the 
prefix  “para”  as  having  the  following  connotations:  (i)  beside,  alongside  of; 
(ii)  closely  related  to;  (iii)  faulty;  (iv)  associated  in  a  subsidiary  or  accessory 


5Ontario  Association  of  Architects,  Brief  to  the  Professional  Organizations  Committee,  July,  1977,  p. 
45. 
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capacity;  and  (v)  closely  resembling,  almost.  Theodore  Marmor  and 
William  White,  in  their  working  paper  for  the  Professional  Organizations 
Committee,6  have  reduced  the  confusion  regarding  the  use  of  the  term 
paraprofessional  by  suggesting  that  it  may  be  used  in  three  senses.  The 
following  typology  draws  heavily  upon  their  framework: 

i)  In  the  first  place,  the  term  paraprofessional  is  applied  to 
personnel  who  perform  certain  functions  within  a  professional 
scope  of  practice  under  the  supervision  or  responsibility  of 
professionals.  This  usage  of  the  term  corresponds  to  the 
dictionary  definition  *  'associated  in  a  subsidiary  or  accessory 
capacity”,  and  constitutes  the  most  strict  definition  of 
paraprofessional . 

ii)  In  the  second  place,  it  may  be  applied  to  personnel  who  possess 
some  but  not  all  of  the  characteristics  of  an  established 
profession:  most  notably,  to  personnel  highly  skilled  in  the 
applied  aspects  of  professional  practice  but  lacking  a  firm 
grounding  in  its  theoretical  base.  Subordination  to  established 
professionals  is  not  inherent  in  this  definition.  Marmor  and 
White  would  call  such  personnel  “semi-professional”  (another 
term  might  be  “quasi-professional”);  and  this  sense  of  the  term 
would  appear  to  correspond  to  the  dictionary  definition 
“closely  resembling,  almost”. 

iii)  In  the  third  place,  the  term  may  be  applied  not  to  personnel  but 
rather  to  services  which  are  often  offered  as  part  of  a  “bundle”  of 
services  together  with  professional  services,  but  which  are  on 
occasion  provided  by  non-professionals  in  the  course  of  their 
offering  their  own  particular  “bundles”  of  service- 
management  advisory  services  provide  an  example  from  the 
accounting  field.  Or  it  may  apply  to  services  involving  skills 
similar  to  those  involved  in  the  licensed  area,  but  offered  in  a 
non-professional  context-legal  advice  provided  by  bankers  is 
an  example.  Used  in  this  sense,  the  term  would  correspond  to 
the  dictionary  definition  “closely  related  to”,  and  one  might 
wish  to  speak  of  these  services  as  supplied  by  “ allied ” 
occupations. 

Marmor  and  White  also  draw  our  attention  to  the  important  fact  that, 
because  the  term  paraprofessional  may  carry  implications  of  subordination 

- - - - — . . . . 

6T.R.  Marmor  and  W.H.  White,  Paraprofessionals  and  Issues  of  Public  Regulation,  Working  Paper 
#16  prepared  for  the  Professional  Organizations  Committee  (1979). 


144 


Professional  Regulation 


or  even  of  inferiority  (note  that  the  dictionary  ascribes  the  connotation 
“faulty”  to  the  prefix  “para”),  its  application  cannot  be  considered  to  be 
strictly  objective;  the  term  itself  often  becomes  a  matter  of  political  debate. 

Only  in  the  first  of  the  above  senses  does  paraprofessionalism  raise  a 
distinct  set  of  regulatory  issues.  These  issues  relate  to  the  regulation  of 
subsidiary  personnel  within  a  given  system  of  professional  regulation,  and 
it  is  in  this  sense  that  we  shall  continue  to  use  the  term  in  this  chapter.  Is 
there  a  need  for  licensure  or  certification  of  such  personnel?  If  so,  what 
degree  of  control,  if  any,  ought  the  parent  profession  to  exert  over  the 
paraprofessional  licensure  or  certification  process?  What  ought  to  be  the 
legal  provisions  governing  paraprofessional  participation  in  professional 
firms?  How  should  bridging  provisions,  allowing  for  paraprofessionals  to 
upgrade  their  training  and  experience  to  professional  levels,  to  be 
established;  and  what  ought  these  provisions  to  be?  How  should 
paraprofessionals  be  represented,  if  at  all,  on  the  councils  of  professional 
regulatory  bodies? 

The  issues  raised  by  “paraprofessionalism”  in  its  second  and  third 
senses  are  essentially  the  same  as  those  dealt  with  in  Chapters  2  and  3:  they 
relate  to  the  appropriateness  of  professional  regulation,  and  to  the 
jurisdiction  of  professional  groups.  Should  all  functions  currently  falling 
within  the  scopes  of  practice  of  the  established  professions  remain  within 
the  exclusive  jurisdictions  of  those  professions?  Is  there  a  case  for 
establishing  another  professional  group  with  concurrent  jurisdiction  over 
a  subset  of  those  functions?  Should  some  currently  regulated  functions  be 
de-regulated?  Do  some  currently  unregulated  “allied”  functions  require 
regulation?  Essentially,  these  are  not  issues  of  “paraprofessionalism”  but  of 
“ professionalization  '  (or  “de-professionalization”),  and  we  shall  refer  to 
them  as  such  in  what  follows. 

This  complex  area  is  further  complicated  by  the  fact  that  some  existing 
groups  raise  more  than  one  of  these  sets  of  issues.  This  occurs,  for  example, 
in  the  cases  of  groups  of  technicians  and  technologists  who  are  not  only 
concerned  with  issues  of  paraprofessionalism  in  the  strict  sense,  but  who 
also  seek  legislative  sanction  for  “quasi-professional”  practice  (this  is  our 
term;  they  often  prefer  to  speak  of  “parallel”  practice)  outside  the  orbit  of 
the  control  of  the  established  professions.  Both  architectural  and 
engineering  technologists  appear  to  seek  a  separate  but  equal  professional 
status  for  architectural  and  engineering  technology  respectively,  as  fields  of 
practice  lacking  the  theoretical  content  of  architecture  and  engineering  but 
involving  such  competence  in  the  application  of  principles  that  no 


Related  Areas  of  Practice  145 


supervision  or  assumption  of  responsibility  by  architects  and  engineers  is 
required. 

Issues  of  paraprofessionalism  and  professionalization  will  continue  to 
occur  in  occupational  contexts  in  which  at  least  one  group  has  achieved 
self-regulatory  or  “professional”  status.  The  causes  underlying  these  issues 
have  been  elaborated  by  Marmor  and  White:  technological  developments 
which  allow  for  the  routinization  of  various  professional  tasks  and  which 
create  overlap  between  licensed  and  unlicensed  areas  of  practice;  a  general 
professional  orientation  towards  interaction  with  clients  and  away  from 
“managerial”  roles  (and  their  consequent  encouragement  of 
paraprofessionals  to  function  with  little  direct  supervision);  the 
mushrooming  of  community  colleges  and  technical  institutions;  the 
existence  of  self-regulating  senior  professions  which  serve  as  models  to  be 
emulated  by  other  personnel.7  We  shall  not  trace  out  the  interrelationships 
among,  and  the  effects  of,  these  factors.  We  simply  note  here  that  the 
capacity  of  regulatory  policy  to  settle  these  issues  is  limited.  The  raising  of 
these  issues,  in  many  cases,  points  out  problems  with  existing  systems  of 
professional  regulation;  the  response,  however,  for  reasons  to  be  discussed 
in  the  rest  of  this  chapter,  ought  not  to  encourage  the  proliferation  of 
professional  and  paraprofessional  regulatory  bodies. 

In  this  chapter,  we  shall  consider  specifically  the  cases  of  a  number  of 
groups  who  raise  issues  of  paraprofessionalism  and  professionalization. 
The  general  framework  within  which  we  shall  deal  with  issues  of 
professionalization  (that  is,  with  the  appropriateness  of  professional 
regulation)  has  been  laid  out  in  Chapters  2,  3  and  4.  It  remains  for  us  to 
articulate  here  our  general  approach  to  questions  of  paraprofessionalism 
per  se. 

1.  Certification  or  Licensure 

We  argued  in  Chapter  3  that  exclusive  rights  to  practise,  through  a 
licensing  system,  should  be  granted  only  where  information  and  error  costs 
to  second  parties  are  extremely  high,  and/or  where  substantial  non- 
compensable  third  party  effects  occur.  On  these  arguments,  there  is  no  need 
in  the  professional  areas  under  review  for  the  state  to  institute  systems  of 
licensure  for  personnel  who  work  in  employed  contexts  under  professional 
responsibility.  The  second  parties,  in  this  case,  are  the  professional  and 
non-professional  employers  of  paraprofessionals.  We  can  assume  that  these 


Ubid.,  pp.  25-34. 
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employers  participate  in  the  professional  and  paraprofessional  labour 
market  over  time,  and  can  assess  the  meaning  and  value  of  private 
designations.  There  is  no  significant  information  breakdown  to  be 
remedied.  The  only  other  argument  for  regulatory  intervention  in  these 
areas  is  the  existence  of  significant  non-compensable  third  party  effects, 
which  may  indicate  the  need  for  licensure  and  for  demand  side  regulation. 
In  law,  architecture,  engineering,  and  accounting,  however,  systems  of 
professional  or  output  regulation  are  already  in  place  (and  would  continue 
to  exist  in  modified  form  under  our  proposals),  requiring  that  licensed 
professionals  take  responsibility  for  activities  with  significant  third  party 
effects.  The  licensing  of  personnel  who  work  under  professional 
supervision  or  responsibility  would  be  redundant.  Furthermore,  such  a 
policy  would  simply  be  impractical  at  this  time.  Currently  only  a  small 
proportion  of  personnel  practising  as  paraprofessionals  in  the  four 
professional  areas  under  study  are  members  of  the  paraprofessional 
associations  which  now  award  private  designations;  and  even  within  these 
small  memberships,  there  is  in  each  case  a  considerable  proportion  in 
“associate”  or  other  similar  categories  who  do  not  meet  the  qualifications 
for  full  membership  even  as  they  are  currently  established  by  these  groups. 
To  require  the  meeting  of  a  qualifying  standard  for  continued  practice  as  a 
paraprofessional  either  would  disrupt  the  careers  of  large  numbers  of 
paraprofessionals,  or  would  require  “grandfathering”  on  a  massive  scale 
unfair  to  future  entrants. 


In  such  circumstances,  some  paraprofessional  groups  seek  at  present 
only  a  “reserved  title”  system-specific  legislation  reserving  a  generic  title 
(such  as  “law  clerk”  or  “legal  assistant”)  or  a  symbol  of  certification  to 
members  of  a  qualifying  body.  Several  groups,  however,  appear  to  propose 
licensure  as  a  future  phase  in  this  process. 


Just  as  we  have  argued  that  paraprofessional  licensure  is  inappropriate, 
we  would  counsel  against  the  more  modest  proposal  of  a  statutory 
certification  or  “reserved  title”  system.  We  have  argued  that  such  systems 
primarily  address  problems  of  information  breakdown.  Where  these 
breakdowns  are  substantial  and/or  where  costs  of  error  to  affected  interests 
are  high  (but  not  so  high  as  to  require  licensure),  there  is  a  case  for  a  state 
“guarantee”  of  the  information  contained  in  the  certification  signal.  But  as 
we  have  just  noted,  the  employers  of  professionals  are  informed  second 
parties.  While  they  may  find  private  designation  systems,  such  as  currently 
exist,  to  be  useful,  they  require  no  state  “guarantee”  of  their  meaning. 
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Moreover,  the  institution  of  statutory  certification  for  paraprofessional 
practice  requires  making  a  precise  judgement  about  the  optimal  level  of 
segmentation  in  the  professional  and  paraprofessional  labour  market.  Such 
a  system  might  well  increase  market  segmentation;  it  might  be  argued, 
however,  that  public  policy  ought  instead  to  encourage  the  development  of 
internal  labour  markets  within  firms.8  By  placing  its  imprimatur  upon  a 
certification,  the  state  would  discourage  this  development,  and  encourage 
employers  to  rely  upon  external  credentials  rather  than  upon  training  and 
assessment  internal  to  the  firm.  However,  while  internal  labour  markets 
may  well  increase  paraprofessional  mobility  within  firms,  they  may,  in  the 
absence  of  external  credentials,  decrease  mobility  between  firms. 
Certification  might  tend  to  “lock  in”  personnel  to  particular  career  strata; 
its  absence  might  tend  to  lock  them  in  to  particular  firms.  Allowing  private 
designations  to  develop  without  a  state  imprimatur  may  provide  the  most 
appropriate  and  flexible  middle  ground  in  such  circumstances. 


The  institution  of  a  reserved  title  or  a  licensing  system,  of  course, 
potentially  carries  a  great  advantage  for  existing  paraprofessional 
associations,  if  these  associations  were  to  form  the  vehicle  for  certification 
or  licensure  (in  other  words,  if  membership  in  these  organizations  were  to 
be  made  mandatory  in  order  to  use  a  particular  generic  title  or  symbol  of 
certification,  or  to  practise  as  a  paraprofessional).  The  incentive  for 
paraprofessionals  to  become  members  of  paraprofessional  organizations 
under  such  conditions  is  obviously  great-particularly  in  the  case  of 
licensure,  but  also  in  the  case  of  reserved  title  to  the  extent  that  the  title  is 
valued  by  employers  of  paraprofessionals.  The  increase  in  membership 
implied  by  these  systems  would  strengthen  the  capacity  of  paraprofessional 
associations  to  represent  and  promote  the  interests  of  their  members  vis  a  vis 
the  much  larger,  mandatory-membership  professional  licensing  bodies.  As 
noted,  currently  only  a  small  minority  of  practising  paraprofessionals  are 
members  of  paraprofessional  associations  in  law,  architecture  and 
engineering  (there  are  no  paraprofessional  associations  in  this  sense  in 
accounting),  and  most  have  sought  to  extend  their  membership  based  on 
the  addition  of  categories  of  “associate”  members.  Even  recognizing  the 
recruitment  problems  of  these  groups,  and  the  consequent  difficulties  they 
experience  in  effectively  representing  the  interests  of  paraprofessionals,  a 
strengthening  of  their  membership  base  is  insufficient  reason  for 
delegation  of  regulatory  power  to  these  groups. 


8Marmor  and  White  discuss  this  argument  in  op.  cit.,  pp.  34-35. 
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On  a  somewhat  related  point  it  is  sometimes  argued  that  legislative 
status  for  paraprofessional  certification  systems  is  necessary  to  prevent  such 
systems  from  being  dominated  by  professionals  or  by  employers  and 
therefore  operated  in  the  interests  of  these  parties  at  the  expense  of  the 
interest  of  paraprofessionals.  It  is  argued  that  employer-dominated 
certification  systems  might  define  requirements  for  certification  in  terms  of 
very  narrow  and  specialized  competences,  ignoring  (or  if  they  are 
dominated  by  professionals,  intentionally  frustrating)  the 
paraprofessional’ s  interest  in  achieving  a  competence  broad  enough  to 
allow  him  some  career  mobility.  For  such  reasons,  the  McRuer 
Commission  recommended  that  no  profession  have  statutory  control  over 
paraprofessional  groups.9  Private  systems  of  granting  paraprofessional 
designations,  it  is  true,  involve  no  guarantee  against  employer  or 
professional  domination.  But  since  they  involve  no  regulatory  power,  no 
control  over  rights,  the  state  has  no  cause  to  prescribe  the  form  of  such 
private  systems.  Private  designations,  then,  involve  no  de  jure  basis  for 
professional  or  employer  domination  (and  no  de  jure  guarantee  against  it). 
They  do  allow  for  de  facto  domination,  but  we  have  seen  no  evidence  that 
this  exists  in  any  of  the  four  professional  areas  under  review.  In 
engineering,  while  it  is  true  that  the  system  of  designations  for 
technologists  and  technicians  developed  initially  under  the  aegis  of  the 
APEO,  the  demography  of  employment  makes  domination  of  the 
paraprofessional  designation  process  by  professionals  or  by  employers  or 
by  a  coalition  of  the  two  highly  unlikely.  The  majority  of  paraprofessionals 
are  employed  by  non-professionals  who  employ  professionals  as  well.  Such 
employers  are  not  likely  to  encourage  the  development  of  a  designation 
system  which  frustrates  their  own  deployment  of  manpower  either 
horizontally  through  substitution  in  particular  tasks,  or  vertically  through 
promotion.  (The  APEO  has,  however,  announced  itself  “currently 
sympathetic”  to  an  Ontario  Engineering  Advisory  Council  proposal  that 
the  APEO  itself  license  engineering  technologists  to  work  not  as 
paraprofessionals  but  independently .10  We  return  to  this  issue  below.)  In 
architecture,  while  the  potential  for  domination  exists  (since  most 
architectural  technologists  are  employed  by  architects),  there  is  little 
evidence  that  it  has  occurred.  The  Association  of  Architectural 
Technologists  of  Ontario  has  pointed  out  that  the  OAA  made  its  initial 
support  of  AATO  conditional  upon  AATO’s  agreement  not  to  engage  in 


Government  of  Ontario,  Royal  Commission  on  the  Inquiry  into  Civil  Rights,  Report  (the  McRuer 
Report)  No.  1,  Vol.  3  (Ontario:  Queen’s  Printer,  1968),  pp.  1204-1205. 

^Association  of  Engineers  of  Ontario,  An  Engineering  Perspective,  Brief  to  the  Professional 
Organizations  Committee,  October,  1977,  p.  33. 
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collective  bargaining. 11  In  this  particular  case,  the  OAA  position  (similar  to 
that  taken  by  the  Law  Society  of  Upper  Canada  vis  a  vis  the  Institute  of  Law 
Clerks),  may  not  be  inappropriate,  however.  It  encourages  a  distinction 
between  the  quality  control  activities  of  a  credentialling  body  and  the 
promotion  of  economic  interests  by  collective  bargaining  units  (although 
admittedly  the  case  for  such  a  distinction  is  not  as  strong  when  the 
certifying  body  does  not  govern  the  rights  of  its  members).  Furthermore, 
AATO’s  major  criticism  of  its  relationships  with  OAA  is  with  regard  not  to 
OAA  domination,  but  rather  to  OAA  lack  of  support.  A  similar  condition 
prevails  in  law,  where  both  the  Institute  of  Law  Clerks  and  the 
Metropolitan  Toronto  Legal  Secretaries  Association  have  complained  of 
lack  of  support  for  their  activities  from  the  Law  Society  of  Upper  Canada. 

Although  we  have  seen  no  evidence  that  professionals  have  sought  to 
dominate  systems  of  paraprofessional  certification,  we  are  sensitive  to  the 
point  that  the  policies  promulgated  by  the  professional  bodies  in  the  course 
of  regulating  their  own  affairs  have  a  profound  impact  on 
paraprofessionals.  In  particular,  we  wish  to  address  the  issue  of  the  effect  of 
professional  policies  upon  paraprofessional  participation  in  professional 
firms,  and  upon  the  ability  of  paraprofessionals  to  qualify  through 
“bridging”  provisions  for  entry  into  the  profession. 

2.  Paraprofessional  Participation  in  Professional  Firms 

Professional  rules  against  incorporation  of  professional  firms,  and 
against  professional  partnerships  with  non-professionals,  effectively 
prevent  paraprofessionals  and  their  individual  professional  employers 
from  making  arrangements,  relevant  to  the  contexts  of  their  own  firms,  for 
paraprofessionals  to  participate  in  the  ownership  of  professional  firms. 
Only  in  engineering  is  incorporation  currently  permitted  and  in  that  case 
there  are  no  bars  to  paraprofessional  participation  in  ownership.  (Indeed, 
paraprofessionals  may  wholly  own  an  engineering  firm  as  long  as  they 
employ  at  least  one  engineer.)  In  the  other  three  professions,  rules  against 
incorporation  and  against  non-professional  partners  effectively  preclude 
paraprofessionals  from  ownership  status.  In  Chapter  12,  we  discuss  these 
rules,  and  propose  that  incorporation  of  practices  in  these  professions  be 
allowed;  and  that  a  minority  of  shares  might  be  held  by  non-professionals. 
Such  changes  would  remove  barriers  to  paraprofessional  participation  as 
shareholders  in  legal,  architectural  or  accounting  firms;  and  would  hence 


Association  of  Architectural  Technologists  of  Ontario,  Brief  to  the  Professional  Organizations 
Committee,  September,  1978,  p.  9. 
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mitigate  one  factor  contributing  to  alleged  “exploitation”  of 
paraprofessional  employees. 

3.  Bridging  Provisions 

We  shall  have  more  to  say  about  particular  bridging  provisions- 
provisions  whereby  certain  training  and/or  experience  as  a  para¬ 
professional  is  counted  towards  fulfilling  the  requirements  for  entry  into 
the  senior  profession--in  the  following  sections  regarding  specific  groups. 
Let  us  note  here  simply  that  in  some  cases  these  requirements,  particularly 
in  their  emphasis  on  formal  study  as  opposed  to  experience,  seem 
excessively  onerous.  In  all  cases,  furthermore,  paraprofessionals  are 
virtually  excluded  from  representation  on  the  bodies  which  determine 
bridging  provisions.  While  bridging  provisions  are  of  interest  to  only  a 
small  proportion  of  paraprofessionals  (indeed,  in  a  sense  this  might  be 
considered  an  issue  of  “professionalization”  for  individual 
paraprofessionals  though  not  for  paraprofessional  groups  as  a  whole), 
considerations  of  fairness  and  accountability  require  that  these  issues  be 
addressed. 

4.  Paraprofessional  Representation  on  Professional  Bodies 

The  lack  of  representation  of  paraprofessionals  on  bodies  which 
determine  bridging  provisions  raises  a  more  general  point:  the  lack  of 
representation  of  paraprofessionals  on  the  governing  councils  of  the  senior 
professions.  Given  the  profound  effect  of  professional  policy  upon  the 
working  lives  of  paraprofessionals,  considerations  of  public  accountability 
suggest  the  need  to  redress  this  imbalance.  We  shall  return  to  this  issue  in 
Chapter  7. 

D.  Related  Occupations:  Specific  Cases 

On  the  basis  of  our  general  analytic  framework  outlined  in  Part  II,  and 
the  more  specific  considerations  of  issues  of  certification  and 
paraprofessionalism  in  this  chapter,  we  can  now  turn  to  a  discussion  of 
particular  related  occupations  in  each  of  the  four  professional  fields. 

1.  Accounting:  Registered  Industrial  Accountants  and 
Certified  General  Accountants 

In  the  accounting  field,  the  major  question  before  us  in  this  chapter  is 
the  need  for  statutory  certification  of  providers  of  services  “allied”  to  the 
statutory  audit.  There  are  basically  two  types  of  such  “allied”  services.  One 
comprises  the  currently  licensed  “attest”  functions  (such  as  voluntary 
audits  and  non-audit  reviews)  which  would  be  de-licensed  under  our 
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proposals.  Such  services  involve  skills  and  orientation  similar  to  those 
involved  in  the  statutory  audit,  but  are  provided  in  a  context  in  which,  as  we 
have  argued,  it  is  not  necessary  that  they  be  performed  by  licensed  persons. 
The  other  set  of  “allied”  services  are  management  accounting  services-- 
allied  to  the  audit  in  the  sense  that  both  types  of  service  are  often  included  in 
the  “bundle”  of  services  offered  by  accounting  firms  to  their  clients. 

In  our  view,  the  licensing  of  statutory  audits  needs  to  be  complemented 
by  a  statutory  certification  system  in  the  unlicensed  areas.  As  our  discussion 
in  Chapter  5  would  suggest,  certification  may  be  appropriate  in  those  areas 
in  which  accounting  firms  offer  services  to  relatively  unsophisticated 
clients.  It  is  in  general  small  and  less  sophisticated  firms  who  are  most  likely 
to  require  voluntary  audits,  non-audit  reviews,  and  management 
accounting  services  from  accounting  firms.  Large  firms  generally  require 
statutory  audits,  and  are  more  likely  to  employ  internal  accountants  to 
perform  management  accounting  tasks.  In  “attest”  work  (other  than 
statutory  audits),  and  in  management  accounting,  the  effects  of  accounting 
services  on  the  users  of  financial  information  are  not  substantial  enough  to 
require  demand  side  regulation  and  licensure.  Poorly  informed  second 
party  (client)  interests  in  this  unlicensed  segment,  however,  would  benefit 
from  a  system  of  statutory  certification.  This  is  particularly  so  since,  under 
our  proposals,  this  unlicensed  segment  may  become  more  competitive. 
Many  competing  accounting  designations  would  only  add  “noise”  in  this 
context  rather  than  information  regarding  quality. 

Indeed,  the  history  of  the  accounting  field  in  Ontario  reveals  that  a 
wide  variety  of  accounting  designations  have  appeared  and  disappeared 
over  the  years.  The  accounting  designations  listed  in  Table  6.1  actually 
represent  the  smallest  number  in  existence  since  the  1930’s.  We  have  no 
desire  to  encourage,  by  restricting  the  scope  of  the  licence,  a  proliferation  of 
designations  in  the  unlicensed  area,  and  we  urge  a  statutory  certification 
system  to  provide  meaningful  signals  of  quality. 

Currently,  four  accounting  designations  are  involved  in  the  provision 
of  accounting  services  to  the  public  through  accounting  firms:  Chartered 
Accountants,  Registered  Industrial  Accountants,  Certified  General 
Accountants,  and  Accredited  Pubic  Accountants.  All  of  these  designations 
involve  implied  imprimaturs  of  the  sort  discussed  in  section  B  of  this 
chapter,  but  only  the  first  two  are  awarded  by  bodies  established  in  specific 
statutes.  The  Certified  General  Accountants  Association  of  Ontario,  and 
the  Institute  of  Accredited  Public  Accountants,  awarding  the  C.G.A.  and 
A.P.A.  designations  respectively,  are  provincially  incorporated  by  Letters 
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Patent.  In  effect,  then,  there  is  a  statutory  certification  system  in  the 
unlicensed  area,  and  it  ought  to  be  maintained:  the  issue  is  whether  it  ought 
to  be  extended  to  include  Certified  General  Accountants  and  Accredited 
Public  Accountants,  or  whether  these  designations,  lacking  a  statutory 
base,  ought  to  be  discontinued. 

The  question  of  the  optimal  number  of  certifications  in  a  given  field  is 
a  difficult  matter  of  judgement.  As  noted  in  Chapter  4,  some  competition 
among  certifying  bodies  provides  incentives  for  each  body  to  maintain  its 
standards  and  hence  the  quality  of  its  signal;  but  too  many  competing 
signals  will  only  interfere  with  each  other  and  reduce  the  amount  of 
information  conveyed  by  the  system  as  a  whole. 

Ideally,  we  would  not  see  the  need  for  more  than  two  statutory 
certifications  in  accounting.  The  Institute  of  Chartered  Accountants  and 
the  Society  of  Management  Accountants  (the  two  organizations  with  a 
statutory  base)  have  established  commendable  records  of  quality  control. 
However,  we  recognize  that  the  designation  “C.G. A.”  is  well-established. 
Although  most  C.G.  A.’s  (like  most  R.I.  A.  ’s)  are  currently  employed  in  non¬ 
accounting  firms  or  government,  where  employers  are  knowledgeable 
enough  not  to  need  a  state  guarantee  of  certification,  a  significant 
proportion  of  each  of  these  groups  (as  noted  in  Chapter  5)  is  engaged  in 
offering  services  directly  to  the  public,  a  proportion  which  might  increase 
under  our  proposals  regarding  the  restriction  of  the  licensed  scope  of 
practice. 

To  leave  the  designation  “C.G.A.”  without  a  statutory  base  and  hence, 
under  our  proposals,  to  make  its  continued  use  an  “unfair  business 
practice”  would  be,  in  our  judgement,  unduly  disruptive.  Rather,  it  seems 
more  appropriate  to  ensure  that  it  is  backed  by  mechanisms  of  quality 
control  ultimately  overseen  by  the  state. 

For  these  reasons  we  recommend  that  the  designation  C.G. A.,  like  the 
designation  C.A.  and  R.I. A.,  be  firmly  established  in  statute.  The  nature  of 
the  statutes  to  establish  the  Certified  General  Accountants  Association  of 
Ontario  (and  those  establishing  the  Institute  of  Chartered  Accountants  of 
Ontario  and  the  Society  of  Management  Accountants  of  Ontario)  will  be 
considered  in  more  detail  in  Chapter  7. 

As  regards  the  “A.P.A.”  designation,  we  suggest  that  it  be 
discontinued.  All  holders  of  this  designation  are  currently  licensed  and 
would  have  the  option  to  continue  to  be  so  under  our  proposals.  We  do  not 
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support  the  proliferation  of  accounting  designations,  and  the  resurrection 
of  the  currently  atrophying  Institute  of  Accredited  Public  Accountants  as  a 
statutory  body  would  be  a  step  in  that  direction.  All  current  A.P.A.’s  who 
wished  to  retain  a  licence  to  perform  statutory  audits  could  become 
members  of  the  Institute  of  Chartered  Accountants  under  our  proposals.  In 
that  case,  they  might  take  on  either  the  C.A.  designation  or  an  alternative 
such  as  “Associate  Chartered  Accountant”  (as  might  be  resolved  after 
further  consideration),  and  would  be  subject,  in  their  licensed  and  their 
unlicensed  practice,  to  the  general  regulatory  apparatus  of  the  ICAO.  Any 
A.P.A.  who  did  not  wish  to  retain  a  licence  (like  any  other  present  non-C.A. 
licensee)  would  not  of  course  be  required  to  take  out  ICAO  membership. 
The  continued  use  of  the  designation  “A.P.A.”  however,  would  violate  our 
proposed  amendment  to  T he  Business  Practices  Act  barring  the  use  of  such 
designations  without  a  statutory  base. 


Presently  licensed  C.G.A.’s  who  wished  to  retain  the  right  to  perform 
statutory  audits  would,  under  our  proposals, be  required  to  give  up  the 
C.G.A.  designation  and  take  on  the  C.A.  or  “Associate  C.A.”  designation  as 
members  of  the  ICAO.  We  feel  that  this  choice  is  necessary  since,  as 
members  of  the  ICAO,  these  practitioners  would  become  subject  to  its 
control  in  the  licensed  as  well  as  the  unlicensed  area  of  their  practice. 
Allowing  them  to  retain  membership  in  the  CGAAO  as  well  would  subject 
them  to  two  regulatory  structures  in  the  unlicensed  area.  Dual  disciplinary 
systems  have  caused  considerable  contention  in  the  present  licensing  system 
under  the  PAC,  and  we  have  no  wish  to  create  a  similar  problem. 


One  further  issue  regarding  the  “allied”  occupations  in  accounting 
needs  to  be  addressed:  the  issue  of  “bridging”  between  the  R. I. A.  and  C.G.A. 
programmes  on  the  one  hand  and  the  C.A.  programme  on  the  other.  The 
following  excerpt  from  an  ICAO  communication  describes  the  Institute’s 
policy  in  this  respect: 


The  general  context  into  which  bridging  arrangements  for 
R.I.A.’s  and  C.G.A.’s  fall  is  the  Institute’s  mature  student  policy 
developed  in  conjunction  with  the  establishment  of  the 
university  degree  requirement.  Mature  students  are  mature 
individuals  who  do  not  have  a  university  degree  and  for  whom 
meeting  the  requirements  of  an  undergraduate  degree  would 
impose  an  unusual  hardship.  The  Applications  Committee  of 
the  Institute  takes  each  of  the  following  criteria  into  account  in 
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considering  the  request  of  such  persons  for  exemption  from  the 
university  degree: 

•  age,  generally  at  least  25  years; 

•  GMAT  score  of  at  least  400; 

•  proof  of  admissibility  to  a  degree  course  at  a  Canadian 
university; 

•  accounting,  business  or  other  related  work  experience  of  three 
or  more  years. 

A  mature  student  must  complete  the  Institute’s  45-credit  hour 
and  professional  school  of  accountancy  educational  require¬ 
ments  and  three  years  of  prescribed  experience  .  .  . 

Within  the  Institute’s  mature  student  policy,  bridging 
provisions,  by  way  of  advanced  standing  towards  the  C.A. 
programme’s  45-credit  hour  requirement  have  been  developed  for 
R.I.A.’s  and  C.G.A.’s  who  wish  to  become  C.A. ’s. 12 

Graduates  of  the  R.I.A.  and  C.G.A.  programme  are  given  credits  in 
par dcular  subjects  towards  the  fulfillment  of  the  45-credit  hour  requirement. 
In  the  case  of  the  R.I.A.’s  21-credit  hours  of  the  R.I.A.  programme  are 
counted  towards  the  fulfillment  of  the  C.A.  requirement.  (This  number 
may  soon  be  raised  to  27  hours  or  more  on  the  basis  of  changes  in  the  R.I.A. 
programme.)  The  comparable  “advanced  standing”  allowed  to  graduates 
of  the  C.G.A.  programme  totals  15  hours.  Upon  the  completion  of  the  total 
45-hour  requirement,  bridging  students,  like  all  others,  must  of  course 
attend  the  six-week  school  of  accountancy  and  pass  the  Uniform  Final 
Examination  set  by  the  Canadian  Institute  of  Chartered  Accountants. 

Experience  with  these  provisions  from  1972  to  date  is  summarized  in 
Table  6. 2. 13 


,2Letter  from  D.A.  Wilson,  Executive  Director,  Institute  of  Chartered  Accountants  of  Ontario  to  M.J. 

Trebilcock,  Research  Director,  Professional  Organizations  Committee,  November  30,  1978. 

}iIbid.  These  figures  do  not  include  the  Ontario  results  of  theCICA’s  1978  Uniform  Final  Examination. 
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Table  6.2 


Cumulative  Number  of  Mature  Students  Considered  for  Entry  into 
ICAO  Training  Programme,  1972  to  Date 


Consid- 

Eligible 

Regis- 

Now 

On 

Discon- 

Category 

ered 

tered 

C.A. 

Stream  tinued 

R.I.A. 

10 

10 

9 

2 

4 

3 

C.G.A. 

9 

9 

7 

— 

6 

1 

Other 

40 

38 

28 

2 

18 

8 

TOTAL 

59 

57 

44 

4 

28 

12 

The  research  undertaken 

for  the 

Professional 

Organizations 

Committee  does  not  allow  us  to  judge  the  appropriateness  of  these 
provisions.  It  is,  however,  significant  that  exemptions  from  formal  training 
*xist  at  all  (given  the  lack  of  such  exemptions  in  other  professions-notably 
irchitecture  and  law- to  be  discussed  below).  Nonetheless,  we  do  have  two 
eservations  about  these  requirements: 

i)  They  do  not  appear  to  allow  for  experience  in  accounting  to  be 
counted  towards  meeting  the  requirements  for  formal  training 
in  accounting  or  for  accounting  experience.  Experience  can  be 
traded  off  against  the  general  requirement  of  a  university  degree, 
but  not  towards  the  fulfillment  of  specific  course  work  or 
apprenticeship.  Providing  exemptions  (in  addition  to  those 
granted  on  the  basis  of  the  completion  of  the  R.I.A.  and  C.G.A. 
programmes)  from  some  formal  course  work  and/or 
apprenticeship  requirements  on  the  basis  of  lengthy  experience 
in  accounting  might  make  it  possible  for  the  exceptional  senior 
R.I.A.  or  C.G.A.  to  become  a  C.A.  without  disrupting  his 
practice  to  the  extent  necessary  to  fulfill  current  requirements. 
Such  provisions  would  not,  however,  provide  a  major  alternate 
route  of  entry  into  the  profession  of  Chartered  Accountancy. 

ii)  The  R.I.A.  bridging  provisions  have  been  developed  in 
consultation  between  the  ICAO  and  the  Society  of  Management 
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Accountants.  Such  has  not  been  the  case  for  the  C.G.A. 
provisions.  Without  attributing  fault  to  either  side  in  this 
failure  to  negotiate,  we  might  simply  note  that  the 
representation  of  both  R.I.A.’s  and  C.G.A.’s  on  the  Council  of 
the  ICAO  (as  will  be  proposed  and  discussed  in  the  next  chapter) 
as  well  as  on  the  committees  relevant  to  bridging  provisions  (the 
Applications  Committee  and  the  Education  Committee),  could 
simply  recognize  and  formalize  an  ongoing  process  with  respect 
to  R.I.A.’s;  and  might  encourage  a  more  collaborative 
relationship  with  C.G.A.’s. 

2.  Accounting:  Commercial  Tax  Return  Preparers 

One  piece  of  the  “bundle”  of  services  often  offered  by  accountants  to 
their  clients  is  income  tax  return  preparation.  This  function  has  not  been 
interpreted  as  falling  within  the  scope  of  the  current  licence,  although  it 
does  entail  an  accountant  associating  himself  as  an  accountant  with  the 
preparation  of  a  form  of  “financial  statement”.  Anecdotal  and  journalistic 
evidence14  has  suggested  that  there  are  large  quality  variations  among 
providers  of  tax  return  preparation  services,  at  least  for  individual  returns, 
and  that  in  general  the  level  of  quality  in  this  market  is  not  high.  The 
question  arises  as  to  whether  some  form  of  licensure  or  certification  is 
necessary  in  this  market. 

Unfortunately,  our  data  in  this  area  are  very  limited.  Those  data  which 
we  do  have  relate  to  the  preparation  of  individual,  not  corporate, tax  returns. 
In  Ontario  about  70%  of  individual  tax  returns  are  prepared  by  filers 
themselves.  An  additional  9%  to  10%  are  prepared  by  “others”  such  as 
friends,  family,  and  non-profit  agencies  on  a  non-fee  basis.  The  remaining 
20%  of  returns  are  prepared  on  a  fee  basis:  roughly  one-half  by  accountants, 
and  one-half  by  commercial  tax  services. 15  We  have  no  data  on  income  levels 
of  filers  in  these  various  categories  (as  a  proxy  for  their  level  of 
sophistication  and  ability  to  bear  error  costs),  other  than  an  informal 
estimate  by  an  executive  of  one  major  tax  preparation  chain  that  90%  of  its 
clients  are  drawn  from  the  lower  half  of  the  income  scale. 

The  individual  filing  a  tax  return  faces  some  “error  costs”.  He  may  fail 
to  take  advantage  of  all  legitimate  deductions  and  hence  overpay  his  tax.  He 


M“Ten  of  ten  income  tax  firms  flunk  Star  test,”  Toronto  Star,  April  2,  1977,  pp.  A1  and  A12. 

15Data  supplied  by  Government  of  Canada,  Department  of  National  Revenue,  reported  in  Donald 
Milner,  “Income  Tax  Return  Preparers,”  internal  working  document  prepared  for  the  Professional 
Organizations  Committee  (1979)  (available  upon  request  to  the  Professional  Organizations 
Committee),  p.  15. 
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may  underestimate  the  tax  owing  and  be  required  to  pay  interest  on  the 
amount  of  underpayment.  He  may  underestimate  the  tax  owing  and  make 
purchases  on  the  expectation  of  a  refund  which  is  not  forthcoming.  He  may 
overestimate  the  tax  owing  and  forego  interest  on  the  amount  of 
overpayment  and/or  face  a  cash  flow  problem.  In  order  to  reduce  the 
likelihood  of  error  and  hence  expected  error  costs,  he  may  seek  advice  and 
service  from  commercial  or  professional  tax  preparers.  He  faces  risks,  of 
course,  in  choosing  among  providers:  a  provider  may  not  be  competent;  he 
may  not  carry  on  business  long  enough  to  compensate  the  consumer  for  any 
losses  resulting  from  the  provider’s  incompetence,  or  to  deal  with  tax 
authorities  in  the  event  that  the  return  is  challenged;  he  may  even  act 
against  the  filer’s  interest  (for  example,  by  disclosing  confidential  income 
data).  In  order  to  make  an  intelligent  choice  among  providers,  consumers 
require  some  information  regarding  their  relative  competence  and 
integrity. 

There  is  some  evidence  that  consumers  of  tax  preparation  services  rely 
on  professional  designations  and  “brand  names’’  as  signals  of  quality.  As 
noted,  about  half  of  the  market  for  individual  tax  preparation  services  on  a 
fee  basis  is  held  by  accountants.  A  large  brand  name  tax  preparation  firm 
accounts  for  two-thirds  of  the  remainder,16  and  a  substantial  but 
undetermined  portion  is  held  by  department  store  services.  The  brand 
name  firm  offers  services  both  directly  and  through  franchises,  operates  its 
own  training  programmes,  and  maintains  its  own  internal  quality  control 
procedures.  It  offers  a  guarantee  that  it  will  bear  interest  and  penalty 
charges  incurred  as  a  result  of  its  own  miscalculations,  as  do  a  number  of 
other  tax  preparers.  (Given  the  lack  of  sophistication  in  the  average  client, 
however,  losses  incurred  as  a  result  of  missed  deductions,  are  not  likely  ever 
to  be  detected,  and  are  not  compensable  under  this  guarantee  in  any  event.) 
The  nature  of  tax  filing  means  that  consumers  have  an  opportunity  to  learn 
about  some  aspects  of  the  quality  of  service  they  have  received  before  re¬ 
entering  this  market  (returns  are  processed  within  a  few  months);  and  there 
is  anecdotal  evidence  of  considerable  “loyalty”  on  the  part  of  clients  of  the 
major  brand  name  firm:  an  estimated  75%  of  its  business  is  on  a  repeat 
basis.17  There  are  no  good  data  on  pricing  in  this  market  to  determine 
whether  consumers  pay  a  “premium”  for  professional  or  brand  name 
service.  There  are  very  few  consumer  complaints  to  provincial  and  federal 
consumer  ministries  and  to  the  Better  Business  Bureau  regarding  tax 


16Milner,  op.  cit.,  p.  11. 
lllbid.,  p.  10. 
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preparation  services.18  It  must  be  noted,  however,  that  consumer 
complaints  in  this  area  may  be  an  unrealistic  indicator  of  quality  or  lack 
thereof. 


At  least  two  North  American  jurisdictions,  the  states  of  California  and 
Oregon,  have  sought  to  regulate  commercial  tax  preparers  to  the  extent  of 
requiring  mandatory  registration,  and  recent  amendments  to  U.S.  federal 
income  tax  legislation  require  commercial  tax  preparers  to  file  annually 
with  the  Internal  Revenue  Service.  These  American  initiatives  need  not  be 
considered  a  precedent  for  Canada,  however.  The  volume  of  activity  of 
commercial  tax  preparers  is  much  higher  in  the  U.S.  (an  estimated  25%  of 
all  individual  returns  is  prepared  by  such  practitioners  as  compared  with 
less  than  10%  in  Canada).  Furthermore,  the  U.S.  practice  of  allowing  for  a 
wide  variety  of  itemized  deductions  without  a  requirement  that  they  be 
documented  has  provided  both  an  opportunity  for  commercial  preparers  to 
market  tax  “advice”  regarding  available  deductions,  and  a  possibility  for 
widespread  abuse  of  the  deduction  provisions.  Indeed,  there  has  been 
considerable  concern  in  the  U.S.  regarding  fraudulent  and  dishonest 
activity  on  the  part  of  tax  preparers,  not  only  in  the  actual  preparation  of 
returns,  but  also  in  selling  confidential  income  data  (usually  in  the  form  of 
lists  of  clients  by  income  categories)  to  commercial  enterprises.19  The 
impetus  for  regulation  of  commercial  tax  preparers  has  hence  been  stronger 
in  the  U.S.  than  in  Canada.  U.S.  regulation,  moreover,  has  focused  much 
more  heavily  on  the  control  of  such  abuses  than  on  the  regulation  of 
competence. 


In  short,  on  the  basis  of  limited  data,  there  would  seem  to  be  no  cause 
for  licensure  or  certification  of  commercial  tax  return  preparers  in  Ontario. 
The  market  seems  to  contain  adequate  quality  signals,  and  outright  abuses 
can  probably  be  handled  under  general  consumer  legislation  and 
provisions  of  the  Criminal  Code.20  The  civil  liability  of  commercial  tax 
return  preparers  is  unclear,  but  may  provide  another  mechanism  of 
control.21  At  most,  if  “fly-by-night”  operations  were  shown  to  be  a  problem, 
some  sort  of  bonding  or  mandatory  insurance  system  might  be  required.  As 
Donald  Milner  notes,22  an  exhaustive  treatment  of  this  issue  would  require 


l6Ibid.,  pp.  16  ft. 
l9Ibid.,  pp.  48  ff. 
20Ibid.,  pp.  36-40. 
21Ibid.,  p.  41. 
22Ibid.,  pp.  59-60. 
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much  fuller  analysis  than  has  been  undertaken  for  the  Professional 
Organizations  Committee.  Accordingly,  we  suggest  that  the  Committee 
invite  submissions  from  those  who  would  show  cause  for  regulatory 
intervention  in  this  area. 

t 

3.  Engineering:  Technologists  and  Technicians 

The  first  programme  in  Ontario  for  awarding  designations  to 
engineering  technologists  and  technicians  was  established  by  the 
Association  of  Professional  Engineers  of  Ontario  in  1957.  As  an  outgrowth 
of  that  programme  the  Ontario  Association  of  Certified  Engineering 
Technicians  and  Technologists  was  formally  incorporated  in  1962,  and  has 
gradually  become  independent  of  the  parent  body.  Its  membership  as  of 
October, 1978  comprised  8,010  full  members,  1,530  associate  members,23  and 
49  student  members.  Of  the  full  members,  3,410  are  technologists,  a  figure 
which  probably  constitutes  well  under  half  of  those  currently  practising  as 
engineering  technologists  in  Ontario.24  The  4,600  technician  members 
undoubtedly  represent  a  much  smaller  proportion  of  the  population  of 
practising  engineering  technicians,  but  the  proportion  is  difficult  to 
determine  given  the  very  loose  definition  of  the  role  of  the  engineering 
technician  in  the  world  of  engineering  work.25 


The  requirements  for  designation  as  an  engineering  technologist  or 

technician  by  OACETT  are  as  follows: 

Engineering  Technologist 

i)  graduation  from  an  accredited  programme  in  engineering 
technology  at  an  Ontario  College  of  Applied  Arts  and 
Technology  (normally  of  3  years  or  6  semesters  duration);  or 
ii)  equivalent  advanced  technical  courses  in  subjects  selected  from 
the  syllabi  of  examinations  published  by  the  Association;  or 

23 An  “associate”  member  is  essentially  one  who  has  surpassed  the  academic  and  experience 
requirements  for  student  membership,  but  who  has  not  met  the  requirements  for  “ordinary” 
membership. 

24A  1975  survey  of  engineering  technologists,  which  drew  a  random  sample  from  a  population  defined 
as  the  graduates  of  the  engineering  technologist  programmes  of  eight  community  colleges  and 
Ryerson  Poly  technical  Institute,  plus  the  1973  membership  of  OACETT,  found  that  45%  of  its 
respondents  were  “Certified  Engineering  Technologists”  as  designated  by  OACETT  or  a  similar 
organization  in  another  province.  Goodings,  Sidlofsky,  Goodings  and  Associates,  The  Engineering 
Technologist,  a  study  prepared  for  the  Ministry  of  Colleges  and  Universities,  Province  of  Ontario 
(April,  1975),  p.  108. 

25A  1977  survey  of  engineering  technicians,  based  on  a  sample  of  graduates  of  two-  and  three-year 
engineering  technician  programmes  at  Ontario  community  colleges,  found  that  only  12.6%  of  the 
respondents  were  members  of  OACETT  or  similar  organizations.  Goodings,  Sidlofsky,  Goodings  and 
Associates,  The  Engineering  Technician,  a  study  prepared  for  the  Ministry  of  Colleges  and 
Universities,  Province  of  Ontario  (March,  1977),  p.  30. 


160  Professional  Regulation 


iii)  certificates  recognized  as  equivalent  by  the  Registration  Board; 
or 

iv)  examinations  established  by  the  Registration  Board. 

Engineering  Technician 

i)  graduation  from  an  accredited  engineering  programme  at  an 
Ontario  College  of  Applied  Arts  and  Technology  (normally  of  2 
years  or  4  semesters  duration);  or 

ii)  equivalent  technical  courses  in  subjects  selected  from  the  syllabi 
of  examinations  published  by  the  Association;  or 

iii)  certificates  recognized  as  equivalent  by  the  Registration  Board; 
or 

iv)  examinations  established  by  the  Registration  Board. 

In  each  case,  OACETT  also  requires  two  years  of  “contemporary” 
experience  consistent  with  the  level  of  designation  warranted  by  the 
academic  credits  granted.26 

As  noted  above,  OACETT  has  taken  a  rather  novel  approach  to 
protecting  the  use  of  its  designation:  “Certified  Engineering  T echnologist” 
(C.E.T.)  is  a  registered  Canadian  trade  mark.  This  measure  is,  however,  not 
likely  to  be  widely  useful  in  legally  preventing  unauthorized  use  of  the 
designation. 

The  major  paraprofessional  issue  in  engineering  is  currently  the 
substitution  of  paraprofessionals  for  professional  personnel,  and  vice  versa, 
in  the  workplace.  Numerous  studies  of  this  phenomenon  have  been 
commissioned  by  professional  and  paraprofessional  associations,  and  by 
government.27  From  these  studies,  one  draws  the  following  impressions: 

i)  A  substantial  amount  of  “engineering”  activity,  as  defined  in 


26Appendix  D  to  the  Research  Directorate’s  Staff  Study,  “History  and  Organization  of  the  Engineering 
Profession  in  Ontario,’’  (1978),  pp.  85-86. 

27See  for  example,  Goodings,  Sidlofsky,  Goodings  and  Associates,  The  Engineering  Technologist,  op. 
cit.;  Goodings  et  al..  The  Engineering  Technician,  op.  cit.;  Goodings  et  al..  Study  of  Engineering 
Technologist  Members  of  the  Ontario  Association  of  Certified  Engineering  Technicians  and 
Technologists,  a  study  prepared  for  Ontario  Association  of  Certified  Engineering  Technicians  and 
Technologists  (September,  1977);  Philip  A.  Lapp,  Ltd.,  Utilization  of  Engineering  Manpower:  Case 
Studies  in  Selected  Areas,  a  study  prepared  for  the  Association  of  Professional  Engineers  of  Ontario 
(August,  1977);  and  W.  F.  McMullen,  “An  Inquiry  into  Substitution  Between  Engineers  and 
Technologists;  an  Interview  Study  of  Sixteen  Firms,”  a  report  submitted  to  the  Committee  of 
Presidents  of  Universities  of  Ontario  for  the  Study  of  Engineering  Education  in  Ontario  1970-80 
(November,  1970). 
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The  Professional  Engineers  Act,  is  performed  in  the  workplace 
by  engineering  technologists. 

ii)  Technologists  function  without  supervision  or  with  minimum 
supervision  (either  by  engineers  or  by  other  technologists)  for  a 
substantial  proportion  of  their  time, 
iii)  Senior  technologists  undertake  engineering  functions  with 
minimum  supervision. 

It  is  not  clear,  however,  whether  technologists  ever  undertake 
engineering  activity  as  defined  in  the  Act  independently  of  professional 
supervision--the  only  circumstances  under  which  the  APEO  would 
consider  the  Act  to  have  been  contravened.  The  APEO  maintains  that 
“inherent  in  the  practice  [of  engineering]  is  the  taking  of  professional 
responsibility  for  the  work’’.28  It  has  prosecuted  no  employed  technologists 
for  unauthorized  practice.  It  has,  however,  recently  issued  “Guidelines  for 
the  Delegation  and  Supervision  of  Engineering  Work”,  the  intent  of  which 
appears  to  be  that  all  “engineering  work  of  a  non-recurring  nature  or  work 
requiring  a  novel  application  of  engineering  principles”,  and  the 
preparation  of  all  documents  signed  or  sealed  by  an  engineer  be  performed 
either  by  the  engineer  responsible  for  the  function,  or  under  his  personal 
supervision  and  direction.  “Engineering  work  involving  the  routine 
application  of  well-known  principles  and  procedures”  must  be  performed 
under  the  responsibility  of  a  professional  engineer,  but  in  this  case  he  is 
only  required  to  “ maintain  an  adequate  knowledge  and  control  of  the 
engineering  work  for  which  he  has  accepted  responsibility”.29  There  is 
some  indication  that  these  guidelines  may  be  part  of  an  increasing  APEO 
attention  to  policing  the  use  of  engineering  seals.30  Contrary  to  the  APEO, 
OACETT  maintains  that  much  engineering  work  is  in  fact  being  practised 
by  technologists,  under  only  the  nominal  responsibility  of  engineers,  and 
argues  that  this  situation  should  be  recognized  and  legitimized  in  new 
legislation. 

Another  aspect  of  the  issue  of  substitution  which  is  not  clear  is  the 
extent  to  which  the  current  licensing  framework  frustrates  career 
substitution  of  technologists  for  engineers.  It  is  argued  that  while 
employers  skirt  the  provisions  of  The  Professional  Engineers  Act  in 


28APEO,  op.  cit.,  p.  34. 

29“Delegation  and  Supervision  of  Engineering  Work”,  contained  in  ‘‘Report  on  Council”,  The  Ontario 
Digest,  section  of  Engineering  Digest  (January,  1978),  pp.  13-14  (our  emphasis). 

30See  ‘‘The  Corporate  Practice  of  Engineering  and  the  Legal  Responsibility  of  the  Engineer”  The 
Ontario  Digest,  section  of  Engineering  Digest  (March,  1978). 
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substituting  technologists  for  engineers  in  the  performance  of  certain  tasks, 
the  APEO  contention  that  engineers  must  take  responsibility  for 
engineering  work  discourages  employers  from  promoting  technicians  to 
positions  of  responsibility.  On  the  other  hand,  there  are  also  arguments  that 
the  licensing  framework  has  little  to  do  with  promotion  decisions  in  many 
cases.  It  has  been  argued  that  the  assumption  of  “professional 
responsibility”  is  not  a  necessary  requirement  for  promotion  into  many 
positions  of  corporate  responsibility;  and  that,  accordingly,  it  is  the  broad 
training  of  the  engineer,  not  his  licence,  that  is  valued  by  employers  in 
making  promotion  decisions. 

k 

Let  us  review  now  the  various  proposals  which  have  been  made 
regarding  changes  in  the  regulations  of  engineering  technologists  and 
technicians,  and  indicate  our  reaction  to  these  proposals. 

(a)  Licensing  engineering  technologists 

One  of  the  proposals  that  has  been  made  with  regard  to  engineering 
technologists  and  technicians  raises  an  issue  not  of  paraprofessionalism 
strictly  speaking  but  of  professionalization;  this  is,  that  engineering 
technologists  and  technicians  be  licensed  to  work  independently  of 
engineers.  OACETT  makes  the  case  for  licensure,  arguing  that  there  is  a 
recognized  field  of  engineering  technology,  requiring  skills  equivalent  to 
those  involved  in  the  practice  of  engineering,  but  lacking  the  theoretical 
base  and  the  capacity  for  research  and  development  which  are  inherent  in 
professional  engineering.  It  further  argues  that  this  field  of  technology  is 
logically  parallel  to,  and  not  subordinate  to,  engineering;  and  that 
engineering  technologists  and  technicians  may  in  some  cases  work  as 
paraprofessionals  under  the  supervision  of  either  an  engineer  or  a 
technologist,  it  should  also  be  possible  for  them  to  achieve  independent 
professional  status  in  engineering  technology.  Accordingly,  it  recommends 
a  licensing  system  for  engineering  technologists  and  technicians,  which 
would  require  such  personnel  to  be  identified  with,  and  to  take 
responsibility  for,  independent  work.  The  regulatory  framework  would  be 
a  complicated  one,  in  which  licences  would  be  awarded  by  existing 
associations  of  personnel  engaged  in  the  physical  sciences— including  the 
APEO,  the  OAA,  OACETT,  and  the  AATO-under  the  umbrella  authority 
of  a  government-appointed  licensing  board.31  OACETT  estimates  that 
some  80,000  to  100,000  current  practitioners  would  be  affected  by  such  a 


31Ontario  Association  of  Certified  Engineering  Technicians  and  Technologists,  Realities  and 
Responsibilities,  Brief  to  the  Professional  Organizations  Committee,  October,  1977,  pp.  53-64. 
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licensing  system.32  This  number  represents  all  those  currently  practising  in 
what  it  terms  “the  physical  sciences  spectrum”,  and  OACETT  appears  to  be 
proposing  licensure  for  supervised  as  well  as  independent  practice;  but  this 
point  is  ambiguous.  At  any  rate,  it  is  not  clear  what  proportion  of  current 
practitioners  would  be  required  to  be  licensed  in  order  to  continue  to 
practise  or  what  proportion  of  current  practitioners  would  be  eligible  for 
licensure  under  the  OACETT  proposals.  The  confusion  is  greatest  with 
respect  to  the  status  of  technicians.  OACETT  does  note  that  licensure  such 
as  it  proposes  may  be  unworkable,  and  “public  certification”  may  be 
preferable. 

Another  suggestion  for  licensing  engineering  technologists  (though 
not  technicians)  has  been  advanced  by  the  APEO.  The  body  has  announced 
itself  “currently  sympathetic”  to  the  proposal  that  the  APEO  itself  license 
engineering  technologists  to  work  independently  “in  certain  accepted  and 
well-defined  areas”.33  It  does  not  appear  that  the  APEO  is  enthusiastically 
pursuing  licensing  powers  over  technologists,  however.  It  has  raised  a 
number  of  potential  problems  in  licensing  engineering  technologists, 
notably  arguing  that  licensure  would  not  in  fact  provide  a  “panacea”  for 
the  concerns  of  engineering  technologists,  and  their  licensure  would 
simply  lower  the  threshold  at  which  conflict  occurs,  from  the 
engineer- technologist  interface  to  the  technologist- technician  interface.34 
These  are  concerns  which  we  share. 

We  do  not  favour  the  establishment  of  a  licensing  system  involving 
engineering  technologists  (with  or  without  technicians),  either  for 
paraprofessional  or  for  independent  “parallel”  practice.  In  the  first  place, 
one  of  the  features  of  the  basic  regulatory  framework  in  engineering 
outlined  in  Chapter  5- -the  industrial  exemption— goes  a  long  way  towards 
resolving  the  issues  raised  in  this  section.  Non-professional  employers  in 
industry  and  government  would,  under  this  proposal,  be  exempted  from 
large  parts  of  the  licensing  system;  employers  in  these  contexts  would  have 
the  option  whether  or  not  to  employ  licensed  engineers  in  the  performance 
of  functions  normally  falling  within  the  licensed  scope  of  practice  (but  not 
subject  to  demand  side  regulation).  In  such  contexts,  the  substitution  of 


32OACETT  submission  to  the  Professional  Organizations  Committee,  August,  1978.  OACETT  also 
presents  an  alternative  formulation,  under  which  the  jurisdiction  of  the  Physical  Sciences  Licensing 
Board  would  be  restricted  to  particular  defined  areas,  in  which  case  the  number  of  affected  individuals 
would  be  40,000  to  50,000. 

33APEO,  op.  cit.,  p.  33. 

3iIbid.,  pp.  37-38. 


164  Professional  Regulation 


technologists  for  professional  engineers  would  cease  to  be  problematic 
from  a  legal  standpoint.  Legal  barriers  to  parallel  practice  in  some  areas 
would  be  removed,  although  it  is  difficult  to  assess  the  extent  to  which  such 
practice  would  in  fact  emerge. 

It  remains  to  consider  the  case  of  firms  and  individuals  offering 
engineering  services  directly  to  the  public.  In  Chapter  5,  we  proposed  that 
all  such  firms  should  continue  to  be  subject  to  the  licensing  system  for 
professional  engineering.  We  argued  there  that  clients  of  engineers,  unlike 
employers,  cannot  be  expected  to  be  aware  of  the  wide  variety  of  demand 
side  regulations  which  require  the  services  of  a  professional  engineer.  In 
the  current  context,  in  which  all  engineering  services,  including  those 
required  by  demand  side  regulation,  must  be  provided  by  professional 
engineers,  clients  have  been  able  to  rely  upon  the  broad  licence  to  ensure 
that  the  engineers  with  whom  they  contract  are  legally  able  to  provide  all 
the  engineering  services  which  they  may  require  in  the  course  of  a  project. 
In  the  current  context,  “de-licensing”  functions  which  now  fall  within  the 
scope  of  engineering  practice  but  which  are  not  subject  to  demand  side 
regulation  would  require  clients  to  begin  to  make  unfamiliar  distinctions 
between  licensed  and  unlicensed  engineering  functions.  From  the  client’s 
point  of  view,  the  resulting  confusion  might  well  outweigh  the  advantage 
of  being  able  to  choose  from  a  wider  range  of  personnel  offering  certain 
engineering  services.  One  possibility  which  we  did  not  consider  in  Chapter 
5  was  an  intermediate  position  (between  partial  de-regulation  and 
maintaining  the  current  scope  of  practice);  that  is,  licensing  engineering 
technologists  to  provide  engineering  service  directly  to  the  public  where 
demand  side  regulations  do  not  require  the  involvement  of  engineers.  Such 
a  proposal  has  been  made  in  two  working  papers  prepared  for  the 
Committee,35  but  it  should  be  noted  that  engineering  technologists 
themselves,  through  OACETT,  have  shown  little  enthusiasm  for  it.  We  do 
not,  in  fact,  favour  this  course  of  action:  a  dual  licensing  system  would,  we 
feel,  be  at  least  as  confusing  as  partial  de-regulation.  Engineering  clients, 
although  able  to  evaluate  many  aspects  of  engineering  practice,  cannot  be 
expected  to  keep  abreast  of  the  variety  and  development  of  demand  side 
regulations  in  order  to  assess  their  need  for  engineers  as  opposed  to 
technologists.  On  balance,  the  best  solution  in  this  context  appears  to  us  to 
be  the  continuance  of  the  requirement  that  only  licensed  engineers  offer 
engineering  services  to  the  public. 


35Donald  N.  Dewees,  Stanley  S.  Makuch,  and  Alan  Waterhouse,  An  Analysis  of  the  Practice  of 
Architecture  and  Engineering  in  Ontario,  Working  Paper  #1  prepared  for  the  Professional 
Organizations  Committee  (1978),  pp.  368  ff.;  and  Marmor  and  White,  op.  cit.,  pp.  39-40. 
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(b)  Bridging  provisions 

Provisions  whereby  training  and  experience  as  an  engineering 
technologist  or  technician  are  counted  towards  meeting  the  requirements 
for  entry  into  the  profession  of  engineering  have  not  emerged  as  a  major 
issue  of  contention.  The  APEO  now  accepts  qualification  as  an 
engineering  technologist  as  the  minimum  requirement  to  sit  its 
examinations.  (Qualification  as  an  engineering  technologist  is  taken  to 
mean  graduation  from  a  three-year  engineering  technology  programme  at  a 
community  college  in  Ontario  or  OACETT  certification  as  an  engineering 
technologist.)  Candidates  successful  at  the  APEO  examinations  must  also 
demonstrate  six  years  experience  in  engineering  work  satisfactory  to  the 
Council  before  being  licensed.  Full  or  partial  exemption  from  the  APEO 
examinations  and/or  from  its  experience  requirements  may  be  granted  by 
Council  on  the  recommendation  of  the  Registrar  or  the  Board  of  Appeal.  A 
programme  of  examination  relevant  to  each  applicant  not  granted  full 
exemption  (a  category  which  would  presumably  include  all  technologists) 
is  designed  by  the  Board  of  Examiners.  On  its  face,  this  system  appears  to  be 
a  flexible  one  allowing  for  individual  career  histories  to  be  taken  into 
account.  We  have  some  reservations  however: 

i)  There  appears  to  be  little  room  for  trading  off  experience  for 
formal  academic  preparation  in  meeting  the  requirements  for 
sitting  the  APEO  examinations  or  for  licensure.  (Tradeoffs  of 
academic  training  for  experience,  however,  are  possible: 
graduates  of  recognized  universities  may  be  exempted  from  up 
to  four  years  of  the  six-year  experience  requirement.) 

ii)  We  have  not  sufficiently  investigated  how  the  Council’s 
discretion  is  used  with  respect  to  technologists:  to  what  extent 
technologists  are  partially  exempted  from  examinations  or  to 
what  extent  their  experience  as  technologists  is  counted  towards 
meeting  the  six-year  experience  requirement.  The  capacity  for 
flexibility  exists;  the  extent  to  which  it  is  exercised  needs  further 
study. 

iii)  Even  if  it  is  shown  that  the  Council,  the  Board  of  Examiners, 
and  the  Appeal  Board  of  the  APEO  do  exercise  discretion  in  a 
reasonable  way  to  count  experience  in  training  as  a  technologist 
towards  meeting  the  requirements  for  licensure  as  an  engineer, 
there  is  another  matter  which  gives  us  pause.  The  composition 
of  these  bodies  does  not  reflect  the  strong  interest  which 
technologists  have  in  their  decisions.  The  only  member  of  any  of 
these  bodies  who  could  conceivably  be  thought  to  represent 
technologists  is  the  community  college  teaching  master  who 
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holds  one  seat  on  the  thirteen-member  Board  of  Examiners. 
Technologists  ought  to  be  represented  more  heavily  on  bodies 
which  control  entry  to  the  profession  (currently  the  Board  of 
Appeal  and  the  Board  of  Examiners),  and,  as  we  shall  argue  in  a 
broader  context  in  Chapter  7,  on  the  APEO  Council  as  well. 

(c)  Certification  as  paraprofessionals 

As  we  have  argued  earlier  in  this  chapter,  we  believe  that  there  is  no 
need  in  general  for  a  statutorily  based  reserved  title  or  reserved  designation 
system  for  paraprofessionals.  In  the  particular  case  of  engineering 
technicians  and  technologists,  the  private  designation  system  operated  by 
OACETT  seems  to  serve  a  useful  purpose.  There  is,  however,  a  public 
policy  problem  with  respect  to  the  specific  designation  “Certified 
Engineering  Technologist”.  We  argued  earlier  in  this  chapter  that  the  right 
to  bestow  such  designations  as  “certified”,  “registered”,  “chartered”, 
“accredited”  and  “professional”  should,  in  order  to  preserve  the  public 
significance  of  these  terms,  be  awarded  only  in  areas  of  service  characterized 
by  consumer  ignorance  with  regard  to  the  quality  of  service  provided  (but 
not  by  such  high  costs  of  error  and/or  third  party  effects  that  licensure  is 
required).  In  such  circumstances,  the  right  to  bestow  such  designations 
ought  to  be  granted  in  a  specific  statute  which  also  specifies  the 
representative  structures,  disciplinary  processes,  and  reporting 
relationships  of  the  certifying  group.  There  is  no  need  for  such  a  statutorily 
based  certification  system  for  paraprofessionals,  and  if  there  were  no 
current  designation  “C.E.T.”  we  would  advise  that  it  not  be  created.  A 
designation  similar  to  that  awarded  by  the  Association  of  Architectural 
Technologists  (namely,  “M.A.A.T.O.”)  would  convey  exactly  the  same 
information  to  employers,  who  are  knowledgeable  enough  in  evaluating 
this  information  that  they  do  not  require  a  statutory  “guarantee”  of  its 
meaning.  Furthermore,  this  designation  is  not  firmly  established:  its  legal 
status  as  an  exclusive  designation  is  dubious,  and  it  is  held  by  only  a 
minority  of  practising  engineering  technologists.  To  establish  this 
designation  in  a  special  statute  would  not  only  be  inappropriate;  it  might 
be  construed  (wrongly)  as  a  step  towards  a  licensing  system,  and  raise  undue 
expectations.  For  these  reasons,  we  would  advise  that  the  designation 
“Certified  Engineering  Technologist”  not  be  given  a  statutory  base.  Its 
continued  use  would  hence  violate  the  amendment  to  The  Business 
Practices  Act  proposed  earlier  in  this  chapter  unless  OACETT  could 
establish  the  validity  of  its  federal  trade  mark. 

4.  Architecture:  Technologists  and  Technicians 

A  private  designation  programme  for  architectural  technologists  and 
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technicians  practising  as  paraprofessionals  has  been  operated  since  1969  by 
the  Association  of  Architectural  Technologists  of  Ontario  (AATO).  AATO 
notes  that  the  attitude  of  the  Ontario  Association  of  Architects  to  its 
existence  has  softened  from  an  initial  resistance  to  the  current  posture  of 
neutrality  (a  neutrality  which  AATO  deems  to  be  a  lack  of  support).36 
AATO  is  essentially  an  association  of  technologists:  its  membership  as  of 
October,  1978  comprised  379  technologists,  18  technicians,  and  124 
students.  Although  the  total  population  of  personnel  practising  as 
architectural  technicians  and  technologists  in  Ontario  is  difficult  to 
estimate,  there  is  no  doubt  that  the  AATO  membership  represents  only  a 
small  proportion  of  this  population. 

The  requirements  for  membership  in  AATO  as  architectural 
technologists  and  technicians  are  as  follows: 

Technologist 

i)  graduation  from  an  approved  educational  institution  as  an 
“Architectural  Technologist”  or  approved  equivalent; 

ii)  three  years  Canadian  experience  in  architectural  technology 
with  a  minimum  of  one  of  those  years  under  the  direction  of  an 
architect. 

Technician 

i)  graduation  from  an  approved  educational  institution  as  an 
“Architectural  Technician”  or  approved  equivalent; 

ii)  two  years  Canadian  experience  in  architectural  technology  with 
a  minimum  of  one  of  those  years  under  the  direction  of  an 
architect. 

Note  that,  unlike  the  OACETT  case,  formal  educational 
qualifications  are  essential  to  attaining  these  designations. 

The  substitution  of  architectural  technologists  and  technicians  for 
architectural  personnel  does  not  seem  to  be  as  pervasive  a  phenomenon  as  is 
the  substitution  of  engineering  technologists  for  engineers.  Most 
architectural  technologists  are  employed  in  professional  firms.  One  of  the 
working  papers  prepared  for  the  Professional  Organizations  Committee 
suggests  that  architectural  firms  on  average  employ  fewer 
paraprofessionals  per  professional  than  do  engineering  firms,  but  they 


36AATO,  op.  cit.,  p.  9. 
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employ  them  across  a  broader  range  of  functions.37  Unfortunately,  we  know 
very  little  about  architectural  technicians  and  technologists  in 
non-professional  firms:  there  have  been  no  commissioned  studies 
comparable  to  those  in  the  engineering  field. 


As  we  did  in  the  case  of  engineering,  we  shall  now  consider  a  number  of 
proposals  for  change  in  the  regulation  of  architectural  technologists  and 
technicians  and  our  reactions  to  these  proposals. 


(a)  Licensing  architectural  technologists 

The  position  of  AATO  with  regard  to  this  issue  is  very  similar  to  the 
position  of  OACETT  regarding  the  issue  of  licensing  engineering 
technologists:  both  are  essentially  concerned  not  with  paraprofessional  but 
with  professional  licensure.  In  a  position  analogous  to  OACETT,  AATO 
maintains  that  “there  are  two  distinct  aspects  to  architecture  today,  the 
applied  art  and  the  applied  science  ”,38and  contends  that  there  is  a  distinct 
professional  field  of  “architectural  sciences  and  technology  without  any 
form  of  aesthetic  design  orientation  in  education  or  work  responsibility”.39 
It  seeks  to  establish  a  professional  licence  for  independent  practice  in 
architectural  technology,  to  be  awarded  by  a  multidisciplinary  building 
sciences  board  regulating  all  professionals  and  paraprofessionals  in  the 
building  design  disciplines.  It  is  not  clear  whether  AATO  seeks  licensure  or 
certification  for  persons  practising  in  a  paraprofessional  capacity  in  these 
disciplines;  as  in  the  OACETT  case,  their  submissions  are  not  specifically 
addressed  to  this  issue.  In  particular,  it  is  again  not  clear  what  the  status  of 
technicians  would  be  under  these  proposals. 


We  do  not  favour  the  licensing  of  architectural  technologists  for 
independent  practice.  Tracing  out  our  argument  for  this  position  requires 
us  to  return  to  the  proposals  made  in  Chapter  5.  There,  we  argued  that  the 
case  for  licensing  architectural  functions  rests  heavily  on  the  need  to  protect 
third  party  interests  in  both  the  functional  and  structural  soundness  of 
buildings,  and  requires  action  on  both  the  demand  and  supply  sides.  The 
Ontario  Building  Code  has  been  established  in  the  context  of  professional 
licensure  in  architecture  and  engineering.  It  recognizes  that  third  party 
interests  must  be  protected  in  the  design  of  large  buildings;  accordingly,  it 


37Dewees  et  al.,  op.  cit.,  pp.  94,  101-110. 
S8AATO,  op.  cit.,  p.  5. 
i9Ibid.,  p.  10. 
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requires  either  an  architect  or  an  engineer  to  take  responsibility  for  the 
design  of  such  buildings,  and  it  relies  upon  the  sense  of  professionalism  of 
architects  and  engineers  to  lead  them  to  collaborate  with  each  other  where 
their  individual  competences  are  inadequate.  Where  third  party  interests 
are  not  substantial,  or  at  least  have  not  been  identified  as  such  by  the 
Building  Code-that  is,  in  the  design  of  small  private  buildings-we  have 
argued  that  the  field  ought  to  be  de-licensed.  Essentially,  then,  under  our 
proposals  architectural  technologists  would  be  able  to  enter  independently 
this  field  of  small  building  design,  the  area  in  which  they  could  be  expected 
to  have  greater  interest. 

It  remains  to  consider  whether  architectural  technologists  ought  to  be 
allowed  to  practise  independently  in  the  area  of  large  building  design.  Such 
a  change  would,  on  our  argument,  require  regulatory  action  on  both  the 
supply  and  the  demand  side:  to  add  architectural  technologists  to  architects 
and  engineers  as  professionals  able  to  sign  or  seal  plans  under  the  Building 
Code,  and  to  license  architectural  technologists  to  ensure  quality  on  the 
supply  side.  The  protection  of  third  party  interests,  however,  requires  that 
architectural  technologists  be  fully  competent  in  the  functional  and 
structural  design  of  large  buildings.  Architectural  technologists  do  not 
currently  claim  such  competence.  In  proposing  licensure  for  architectural 
technologists,  AATO  appears  to  be  suggesting  that  the  licensing  board 
would  license  technologists  for  independent  practice  only  within  their 
areas  of  competence.  (They  further  imply  that  the  licensing  system  might 
respond  to  any  future  developments  in  training  programmes  for 
architectural  technologists  which  extend  the  areas  of  their  competence.)  In 
our  view,  however,  such  a  licensing  system  would  add  further  rigidities  to 
an  already  highly  segmented  labour  market  in  building  design. 

It  is,  therefore, unlikely  that  licensing  architectural  technologists  would 
improve  the  operation  of  the  building  design  field.  What  licensing  might 
change  are  the  terms  on  which  architectural  technologists  collaborate  with 
architects  and  engineers:  their  ability  to  share  in  the  profits  of  building 
design  enterprises,  and  their  status  within  these  enterprises.  There  are  ways 
of  meeting  these  concerns  within  the  present  licensing  framework,  and 
without  detriment  to  second  and  third  party  interests.  We  now  turn  to  a 
discussion  of  some  of  these  alternative  measures. 

(b)  Participation  in  architectural  firms 

Technologists  and  technicians  are  currently  barred  from  partnership 
status  in  architectural  firms.  Under  OAA  rules,  architects  may  form 
partnerships  only  with  other  architects  or  with  engineers.  The 
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incorporation  of  architectural  practices  is  currently  forbidden:  the  OAA  has 
proposed  changes  to  allow  for  the  incorporation  of  architectural  firms, 
provided  OAA  regulations  (not  as  yet  formulated)  regarding  beneficial 
ownership  of  such  firms  are  observed.  In  Chapter  12,  we  argue  that  the 
incorporation  of  architectural  firms  or  multidisciplinary  firms  offering 
architectural  services  should  be  permitted,  subject  to  the  requirements  that 
a  majority  of  the  shares  in  such  firms  be  held  by  licensed  professionals,  that 
all  shareholders  be  bona  fide  full-time  employees  of  the  firm,  and  that  the 
firm  itself  be  licensed  by  the  OAA.  These  proposals  would  open  the  way  to 
much  greater  participation  of  architectural  paraprofessionals  in  the  owner¬ 
ship  and  the  decision-making  processes  of  professional  firms  than  is 
currently  possible.  The  arrangements  which  might  develop  would  be 
diverse,  evolving  as  they  would  out  of  the  relationships  between 
professionals  and  paraprofessionals  in  particular  firms,  but  we  suggest  that 
they  could  do  much  to  improve  the  economic  position  and  the  status  of 
paraprofessionals. 

(c)  Bridging  provisions 

Provisions  for  technicians  and  technologists  to  qualify  for  registration 
as  professionals  are  a  matter  of  much  greater  contention  in  architecture 
than  in  engineering.  The  Ontario  Association  of  Architects  has  recently 
adopted  the  Royal  Architectural  Institute  of  Canada’s  “minimum 
syllabus”,  a  recommended  course  of  study  for  candidates  not  enrolled  in 
university  who  seek  to  fulfill  the  educational  requirements  for  entry  into 
the  architectural  profession  through  alternative  instruction.  The  syllabus 
lists  twenty-two  courses  of  study  in  nine  stages.  The  OAA  does  not  offer 
instruction  in  these  courses,  which  may  be  taken  at  various  secondary  and 
post-secondary  institutions  or  through  private  study,  but  it  does  set 
compulsory  examinations  at  each  stage.  The  extensive  nature  and  the 
staging  of  the  course  makes  this  process  a  more  onerous  and  protracted  one 
than  its  counterpart  in  engineering.  It  does  not  appear  that  experience  or 
training  in  architectural  technology  could  exempt  a  candidate  from  the 
necessity  to  write  any  examinations.  It  is  possible,  however,  that  a  candidate 
proceeding  through  this  alternative  route  could  complete  the  syllabus 
while  in  the  employ  of  an  architect,  and  hence  fulfill  at  least  part  of  the  three- 
year  experience  requirement  for  licensure  while  completing  the  academic 
requirements.  (Candidates  proceeding  by  the  university  route  must  fulfill  at 
least  two  years  of  the  experience  requirement  after  graduation.)  There  has 
as  yet  been  no  experience  with  this  programme. 

Our  concerns  with  this  process  are  similar  to  those  we  expressed  in  thei 
case  of  engineering,  although  it  would  appear  on  the  basis  of  our  limited 
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investigation  that  the  problems  are  more  serious  in  this  case: 

i)  Again,  there  appears  to  be  little  room  for  substituting 
experience  for  formal  academic  preparation, 

ii)  Without  experience  with  the  programme,  it  is  difficult  to  assess 
the  extent  to  which  the  OAA’s  Registration  Board  or  its 
subcommittees  might  accept  training  and/or  experience  in 
architectural  technology  as  warranting  partial  exemption  from 
the  RAIC  minimum  syllabus,  and  the  extent  to  which 
experience  as  an  architectural  technologist  will  be  counted  in 
fulfillment  of  the  three-year  experience  requirement  in 
architecture.  Some  flexibility  in  this  regard  seems  an  essential 
part  of  a  fair  and  reasonable  system, 

iii)  As  is  the  case  in  engineering,  paraprofessionals  are  not 
represented  on  the  professional  bodies  which  assess  candidates 
for  entry  into  the  profession  or  establish  bridging  provisions. 
(Indeed,  in  the  case  of  architecture,  even  the  representation  of 
the  community  colleges  is  lacking.)  We  would  urge  that 
paraprofessionals  be  represented  on  the  OAA’s  Registration 
Board,  and  its  two  subcommittees  involved  in  assessing 
candidates  for  licensure-the  Assessment  Committee  and  the 
Committee  of  Examiners.  We  shall  return  to  this  in  Chapter  7. 

i  (d)  Certification  as  paraprofessionals 

Again,  it  is  not  clear  whether  or  not  AATO  would  have  its  proposed 
Duilding  sciences  board  certify  personnel  practising  as  architectural 
baraprofessionals,  although  that  is  the  implication  of  their  proposals.  At 
my  rate,  we  do  not  favour  such  statutorily  based  certification  for 
oaraprofessionals.  We  feel  that  the  form  of  designation  currently  awarded 
oy  AATO,  namely,  “Member  of  the  Association  of  Architectural 
Technologists  of  Ontario”  (M.A.A.T.O.)  is  entirely  appropriate,  and  is  a 
useful  signal  to  employers.  We  see  no  need  for  change  in  this  regard. 

5.  Law:  Law  Clerks  and  Legal  Secretaries 

The  major  issues  involving  law  clerks  and  legal  secretaries  are  strictly 
‘paraprofessional”  issues  as  we  have  used  the  term  in  this  chapter:  they 
nvolve  various  types  of  personnel  who  perform  legal  tasks  under  the 

■ 

mpervision  or  responsibility  of  lawyers,  and  who  do  not  seek  to  remove 
hemselves  from  that  umbrella  of  professional  responsibility.  There  are 
liffering  points  of  view  as  to  how  paraprofessionals  practising  under  this 
general  umbrella  ought  to  be  regulated.  The  lines  of  demarcation  at  issue 
are  not  those  between  paraprofessionals  and  professionals,  but  among 
■ 
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various  types  of  paraprofessionals.  The  two  major  contending  groups 
can  be  loosely  categorized  as  law  clerks  and  legal  secretaries. 

The  definition  of  these  two  groups  is  not  very  clear  and  is  an  issue  of 
great  contention:  what  is  more  important  to  note  is  that  there  is  a  broad 
spectrum  of  paralegal  personnel.  At  one  end  of  this  spectrum  are  personnel 
who  would  be  termed  “legal  executives”  in  Britain  (indeed,  many  of  these 
persons  qualified  as  legal  executives  in  the  United  Kingdom  before 
emigrating  to  Canada).  Such  personnel  function  with  considerable 
independence  within  legal  firms  doing  factual  and  legal  research  and  often 
interviewing  clients.  At  the  other  extreme  are  legal  stenographers  whose 
skills  are  essentially  stenographic,  augmented  by  familiarity  with  legal 
terminology  and  with  particular  forms  and  documents.  Within  this 
spectrum,  the  terms  “law  clerk”  and  “legal  secretary”  are  used  with  little 
consistency. 

Two  organized  groups  are  seeking  to  bring  some  legislative 
clarification  of  title  and  corresponding  scopes  of  practice  to  this  field.  The 
Institute  of  Law  Clerks  was  incorporated  in  1968  at  the  initiative  of  a 
number  of  British-qualified  legal  executives.  The  Law  Society  of  Upper 
Canada  agreed  to  support  the  incorporation  of  the  Institute  provided  that  it 
abandon  its  preferred  title  “Legal  Executive”  for  the  term  “Law  Clerk”,  and 
provided  also  that  the  Institute  not  act  in  a  collective  bargaining  capacity. 
The  Institute  membership  currently  numbers  about  300,  certainly  a  small 
proportion  of  the  number  of  personnel  to  whom  the  term  “law  clerk”  is 
often  applied,  but,  in  the  opinion  of  the  Institute,  a  high  percentage  of  bona 
fide  law  clerks  employed  in  the  province.40  Indeed,  only  a  minority  (about 
ninety)  of  the  Institute’s  members  meets  its  own  standards  for  “associate” 
membership,  which  are  essentially  the  passing  of  the  Institute’s 
examinations  and  three  years  experience  in  “qualified  employment”- that 
is,  full-time  employment  “doing  independent  legal  work,  which  may 
include  managerial  duties,  under  the  general  supervision  of  a  barrister  and 
solicitor,  whose  function  is  to  relieve  a  barrister  and  solicitor  of  routine 
legal  and  administrative  matters  and  to  assist  him  in  the  more  complex 
ones,  and  [having]  a  thorough  knowledge  of  the  practical  conduct  of  a  law 
office  and  of  the  procedural  aspects  of  matters  handled  by  the 
principal”.41  The  bulk  of  the  Institute’s  membership  (200  individuals)  falls 


40Selma  Colvin,  David  Stager,  Larry  Taman,  Janet  Yale,  Frederick  Zemans,  The  Market  for  Legal 
Services;  Paraprofessionals  and  Specialists,  Working  Paper  #10  prepared  for  the  Professional 
Organizations  Committee  (1978),  p.  377. 

41Institute  of  Law  Clerks,  Bylaw  Number  10,  s.  4.01(e).  Note  that  the  use  of  the  terms  “associate”  and 
“ordinary”  is  the  converse  of  their  usage  by  OACETT. 
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into  the  category  of  “ordinary”  members:  those  who  have  been  in 
“qualified  employment”  as  defined  above  for  at  least  six  months,  but  who 
have  not  passed  the  Institute’s  examinations.  Furthermore,  the  Institute’s 
Council  has  discretion  to  exempt  an  applicant  for  associate  membership 
from  the  necessity  to  sit  its  exams  if  it  is  satisfied  that  the  applicant  “has 
been  admitted  by  examination  as  an  associate  of  the  Institute  of  Legal 
Executives  of  the  United  Kingdom  or  has  qualified  by  a  comparable 
examination  in  any  other  common  law  jurisdiction”.42  The  Institute  also 
awards  a  “fellow”  designation.  It  is  currently  formulating  fellowship 
examinations,  but  all  of  the  present  twenty-eight  fellowships  have  been 
awarded  through  the  Council’s  discretion  to  exempt  an  applicant  from  the  ' 
fellowship  examination  if  it  is  satisfied  that  he  has  “been  admitted  by 
examination  as  a  Fellow  of  the  Institute  of  Legal  Executives  of  the  United 
Kingdom  or  has  qualified  by  a  comparable  examination  in  any  other 
common  law  jurisdiction”.43  Fellows  may  use  the  designation  “Fellow  of 
the  Institute  of  Law  Clerks  of  Ontario”  (F.Inst.  L.C.O.).  The  Institute  also 
notes  that  these  Fellows  are  “entitled”  to  describe  themselves  as  “Legal 
Executives”,  although  of  course  this  title  is  not  legally  reserved  to  Fellows 
of  the  Institute. 

The  second  organization  of  note  in  the  paralegal  area  is  the 
Metropolitan  Toronto  Legal  Secretaries  Association.  This  organization 
has  a  membership  of  under  100,  a  very  small  percentage  of  those  personnel 
in  Ontario  to  whom  the  term  “legal  secretary”  is  often  applied.  It  intends  to 
award  the  designation  Professional  Legal  Secretary  (P.L.S.)  to  members 
who  can  demonstrate  five  years  of  experience  as  a  legal  secretary  and  pass  a 
qualifying  examination  set  by  the  Association.  Only  one  such  designation 
has  been  awarded,  and  that  on  an  honorary  basis.44 

(a)  Certification  of  paralegals 

The  major  proposals  for  legislative  change  advanced  by  these  groups 
centre  upon  systems  of  reserved  title,  or  certification,  for  paraprofessionals. 
The  proposals  differ  with  respect  to  the  title  to  be  reserved,  the  standards  of 
qualification,  and  the  nature  of  the  qualifying  body.  The  Metropolitan 
Toronto  Legal  Secretaries  Association  favours  a  system  whereby  a  board 
composed  of  representatives  of  paraprofessional  associations,  the  Law 
Society  of  Upper  Canada,  and  the  Ministries  of  the  Attorney  General  and  of 
Colleges  and  Universities  would  award  the  generic  title  “Legal  Assistant” 


“Ibid.,  s.  7.01(b)  (ii). 

“Ibid.,  s.  8.01(d)(ii). 

44Two  other  individuals  have  sat  the  examination,  and  at  the  time  of  this  writing,  are  awaiting  results. 
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to  qualified  personnel  within  the  broad  paralegal  spectrum  described 
above.  The  title  would  be  reserved  to  those  so  certified,  and  specialty 
designations  might  be  awarded  within  the  scope  of  this  generic  title. 
Qualification  would  entail  the  completion  of  a  two-year  community 
college  programme,  two  years  of  law  office  experience,  and  completion  of 
written  examinations,  presumably  to  be  set  by  the  certifying  body. 

The  Institute  of  Law  Clerks,  for  its  part,  wishes  to  reserve  the  title  of 
“Law  Clerk’  ’  to  its  members.  It  views  the  function  of  the  law  clerk  as  distinct 
from  that  of  the  legal  secretary,  as  having  a  theoretical  component  and  in 
most  cases  as  requiring  “secretarial”  assistance.  It  maintains,  of  course,  the 
principle  that  law  clerks  are  to  be  subject  to  the  supervision  of  a  lawyer.  It 
wishes  to  become  a  statutory  reserved  title  body,  granting  the  generic  title 
“Law  Clerk”.  Although  it  does  not  seek  licensing  powers  at  this  time,  it 
does  not  foreclose  that  possibility  in  the  future.  Again,  for  reasons  now 
familiar  to  the  reader,  we  do  not  endorse  proposals  for  reserved  title  systems 
for  paraprofessionals.  The  'proposals  which  have  been  advanced  appear  to 
relate  largely  to  associational  concerns  for  building  membership  and  to 
rivalry  between  various  types  of  paralegals  within  legal  firms  for  economic 
betterment  or  status.  Such  issues  do  not  call  for  state  intervention  when 
intervention  does  not  serve  a  broader  public  purpose.  However,  we  would 
draw  attention  to  a  number  of  proposals,  to  be  discussed  shortly,  which 
might  improve  the  lot  of  paralegals  in  general. 

Before  doing  so,  we  should  note  that  the  use  of  the  term  “professional” 
in  the  designation  awarded  by  the  Metropolitan  Toronto  Legal  Secretaries 
Association  is  in  our  view  inappropriate.  It  is  one  of  the  certifications  with 
public  significance  which  we  feel  should  be  awarded  only  to  convey  a  state 
endorsement  of  information  to  uninformed  second  parties.  Lawyers  who 
employ  legal  secretaries  do  not  require  such  protection.  Since  the 
designation  Professional  Legal  Secretary  is  not  well-established  in  Ontario, 
we  would  advise  that  it  be  discontinued.  The  designation  “Member  of  the 
Metropolitan  Toronto  Legal  Secretaries  Association”,  like  “Member  of  the 
Institute  of  Law  Clerks”,  provides  an  informative  signal  to  employers  in 
itself. 


(b)  Participation  in  legal  firms 

Our  proposals  in  Chapter  12  regarding  the  incorporation  of  legal 
firms,  and  the  option  of  minority  participation  for  non-lawyers  as 
shareholders,  have  important  implications  for  paraprofessionals.  As  noted 
in  the  case  of  architecture,  such  changes  would  allow  for  the  improvement 
of  the  economic  position  and  status  of  paralegals  in  legal  firms,  according 
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to  various  arrangements  which  might  be  negotiated  between 
paraprofessionals  and  professionals  in  individual  firms. 

(c)  Bridging  provisions 

At  present,  no  bridging  provisions  exist  for  paralegals  to  enter  the  legal 
profession.  Paralegals  must  compete  at  no  special  advantage  with  other 
applicants  to  law  school,  either  as  regular  or  as  “mature”  students.  We 
would  argue,  as  we  have  elsewhere,  that  there  be  a  possibility  of  trading-off 
legal  experience  against  academic  qualifications,  provided  of  course  that 
the  experience  route  does  not  provide  a  “short-cut”.  For  example,  a  law 
clerk’s  diploma  from  a  community  college  plus  eight  years  of  full-time 
paralegal  experience  of  an  acceptable  kind  might  provide  an  alternative  to 
the  completion  of  formal  academic  training  as  a  qualification  for  entry  into 
the  course  work  portion  of  the  Bar  Admission  course.  Alternatively,  if  some 
university-level  formal  legal  education  was  thought  indispensable  in  this 
context,  some  combination  of  extensive  on-the-job  experience  and  part- 
time  law  school  studies  in  core  subjects  might  be  feasible.  Any  such  route 
should  be  significantly  longer  than  the  present  seven-year  post-secondary 
educational  route  to  avoid  any  substantial  erosion  of  the  latter  as  the 
primary  entry  route  into  the  legal  profession,  while  allowing  for  legitimate  - 
bridging  by  paralegals  who  choose  during  the  course  of  their  paralegal 
practice  to  become  lawyers.  The  details  of  any  such  provision  need  careful 
study.  Since  the  focus  of  such  study  and  programme  development  would 
undoubtedly  be  the  Legal  Education  Committee  of  the  Law  Society,  we 
urge  that  paraprofessionals  be  represented  on  that  Committee.  We  shall 
return  to  the  broad  issue  of  paraprofessional  representation  in  the  next 
chapter. 

6.  Law:  Public  Sector  Legal  Workers 

The  provision  of  legal  services  by  a  number  of  non-lawyer  legal 
workers  is* currently  financed  with  public  funds  in  Ontario.45  Community 
legal  clinics  are  funded  largely  by  the  Ontario  government  through  the 
Ontario  Legal  Aid  Plan;  the  Plan  is  administered  by  the  Law  Society  of 
Upper  Canada.  Through  its  Clinical  Funding  Committee,  the  Law  Society 
allocates  funds  to  a  number  of  community  legal  clinics  who  offer  legal 
services  without  charge  within  the  context  of  particular  communities,  most 
of  them  located  in  Metro  Toronto.  In  some  cases,  legal  aid  funding  is 
supplemented  from  federal  government  sources.  In  addition,  there  is  a 
Native  Courtworkers  Programme,  administered  by  the  Federation  of 


45For  a  description  of  these  groups,  see  Cokun  et  al.,op.  cit.,  pp.  309-367. 
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Indian  Friendship  Centres,  and  funded  equally  by  the  federal  Justice 
Department  and  the  Ontario  Ministry  of  the  Attorney  General.  The 
community  clinics  and  groups  funded  by  Legal  Aid  are  managed  by 
community  boards  which  are  responsible  for  the  training  and  recruitment 
of  community  legal  workers.  They  may  or  may  not  employ  lawyers  on  a 
full-time  or  part-time  basis  as  well.  At  present,  only  one  community 
college,  George  Brown  in  Toronto,  offers  a  course  in  any  way  related  to 
community  legal  workers.  The  George  Brown  two-year  programme  for 
community  workers  includes  one  ten-hour  course  in  “Law  for  Community 
Workers”. 

In  effect  community  legal  workers  would  appear  to  fall  into  the 
category  “semi-professionals”  discussed  at  the  beginning  of  this  chapter. 
They  seek  a  regularization  of  this  status,  not  by  “professionalizing” 
themselves,  but  by  removing  themselves  from  the  orbit  of  The  Law  Society 
of  Upper  Canada.  They  appear  to  be  chafing  under  the  control  of  the  Law 
Society:  budgetary  control  through  the  Legal  Aid  Plan,  and  regulatory 
control  through  the  statutory  requirement  that  legal  tasks  be  performed  at 
least  under  the  supervision  of  a  lawyer.  Budgetary  control  is  of  most 
significance  to  them;  regulatory  control  would  appear  to  be  more  implicit 
than  explicit  at  this  time.  The  community  legal  workers  maintain  that, 
“We  consider  it  to  be  imperative  that  the  door  should  not  be  opened  to  any 
concept  which  places  the  lawyer  in  a  position  of  exercising  superior  and 
ultimate  authority  over  the  community  legal  worker”.46  Equally,  they 
regard  members  of  the  governing  body  of  the  Law  Society  as  having  no 
special  expertise  or  experience  in  areas  of  legal  need  which  community 
legal  clinics  are  servicing. 

With  respect  to  the  responsibility  of  the  community  legal  worker  to  an 
individual  client,  the  community  legal  workers  argue  that  this 
responsibility  can  best  be  enforced  through  the  boards  of  the  community 
legal  clinics.  As  regards  legal  liability,  no  cases  have  yet  arisen;  but  they 
recognize  that  there  may  in  the  future  be  a  need  for  the  establishment  of  a 
fund  to  which  recourse  might  be  had  for  compensation  by  an  aggrieved 
person,  and  they  argue  that  this  responsibility  should  be  undertaken  by  the 
community  legal  workers  themselves  and/or  by  the  community  boards. 
They  also  argue  that  the  training  of  community  legal  workers  should  be  left 
in  the  hands  of  the  clinics  themselves,  which  have  established  a  number  of 
ad  hoc  cooperative  training  programmes  in  the  past. 


46Committee  of  Community  Legal  Workers,  Brief  to  the  Professional  Organizations  Committee, 
October,  1977,  p.  15  (our  emphasis). 
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The  funding  of  these  groups,  which  as  noted  is  their  major  concern,  is 
beyond  the  terms  of  reference  of  the  Professional  Organizations 
Committee,  and  has  recently  been  under  review  by  another  committee.47  As 
regards  the  regulation  of  these  groups,  we  would  advocate  that  they  be 
granted  in  effect  an  exemption  from  the  licensing  system  as  employees  of 
community  legal  programmes  financed  by  public  funds,  as  might  be 
specified  from  time  to  time  by,  or  in  regulation  under,  T he  Law  Society  A  ct. 
We  are  prepared  to  assume  that  widely  representative  public  funding 
authorities  will  exercise  an  adequate  measure  of  ultimate  quality  control. 

7.  Law:  Allied  Occupations 

There  are  a  number  of  other  issues,  often  raised  in  the  discussion  of 
paralegals,  which  relate  essentially  to  allied  occupations. 

The  working  paper  entitled  “The  Market  for  Legal  Services”  prepared 
for  the  Professional  Organizations  Committee  demonstrates  that  a  number 
of  tasks  around  the  periphery  of  the  scope  of  legal  practice  are  performed  by 
non-legal  workers  in  the  course  of  pursuing  related  occupations:  insurance 
claims  adjusters,  patent  agents,  union  labour  arbitration  representatives, 
even  tax  accountants.48  We  have  considered  these  issues  in  our  general 
discussion  of  the  scope  of  legal  practice  in  Chapter  5,  since,  as  we  have 
noted,  they  are  essentially  related  to  the  policing  of  the  boundaries  of 
professional  practice. 

8.  Other  Groups 

The  Professional  Organizations  Committee  has  received  submissions 
and  inquiries  from  a  number  of  groups  representing  occupations  more  or 
less  related  to  the  professions  under  review.  (In  some  cases,  these  groups 
were  only  very  tangentially  related  but  approached  the  Committee  as  the 
most  visible  forum  in  which  a  review  of  professional  policy  is  being 
conducted  in  this  province.)  A  list  of  such  groups  is  provided  at  Table  6.3. 

In  several  cases,  these  groups  approached  the  Committee  because  of  a 
concern  that  changes  in  the  regulatory  framework  in  one  or  more  of  the 
professions  under  review  would  affect  their  own  rights  to  practise  or  to  title. 
Usually,  they  sought  to  be  included  within  any  revised  framework, 
although  in  some  cases  what  was  urged  was  a  general  loosening  (or  at  least 


47Govemment  of  Ontario,  Ministry  of  the  Attorney  General,  Commission  on  Clinical  Funding,  Report 
(Ontario:  Ministry  of  the  Attorney  General,  1978). 

48For  a  description  of  these  groups,  see  Colvin  et  al.,  op.  cit.,  pp.  380-406. 
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not  a  further  tightening)  of  regulation  in  these  areas.  Most  groups  who 
sought  inclusion  in  the  regulatory  framework  sought  to  establish  a 
mechanism  of  certification  in  their  respective  occupational  areas,  although 
a  few  proposed  licensing  mechanisms. 

In  some  cases,  proposals  we  have  made  in  this  study  would,  if 
implemented,  impinge  upon  certain  of  these  groups.  Under  our  proposed 
amendment  to  The  Business  Practices  Act  regarding  certification,  for 
example,  the  use  of  the  designations  “Certified  Accountant”  and 
“Chartered  Engineer”  would  be  a  violation  of  that  Act  unless  the 
associations  involved  were  to  be  granted  statutory  bases  or  valid  trade 
marks. 

In  most  of  these  cases,  however,  the  Professional  Organizations 
Committee  has  judged  that  these  groups  fall  outside  its  terms  of  reference; 
and  accordingly  no  investigation  of  their  cases  has  been  undertaken.  In  our 
view,  the  general  approach  favoured  in  this  study--a  restriction  of  the  use  of 
licensure  and  of  certification  systems  involving  implied  imprimaturs — 
might  well  be  applied  in  due  course  to  resolving  the  issues  raised  by  these 
groups. 


Table  6.3 
Other  Groups 

The  Association  of  Certified  Survey  Technicians  and  Technologists  of 
Ontario 

The  Association  of  the  Chemical  Profession  of  Ontario 

The  Association  of  Ontario  Land  Surveyors 

The  Association  for  Systems  Management 

The  Canadian  Institute  of  Planners 

The  Canadian  Society  of  Certified  Accountants 

The  Canadian  Society  for  Chemical  and  Biochemical  Technology 

The  Institute  of  Chartered  Engineers  of  Ontario 

The  Institute  of  Management  Consultants  of  Ontario 

The  Interior  Designers  of  Ontario 

The  Ontario  Association  of  Landscape  Architects 

The  Ontario  Building  Officials  Association 

The  Ontario  General  Contractors  Association 

The  Ontario  Institute  of  Quantity  Surveyors 

The  Ontario  Professional  Foresters  Association 

The  Purchasing  Management  Association  of  Canada 
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Let  us  summarize  our  proposals  in  this  chapter: 


6.1  We  propose  that  it  be  declared  an  “unfair  practice”  under  The 
Business  Practices  Act  for  any  person  to  hold  himself  out  as 
“certified”,  “professional”,  “registered”,  “chartered”, 
“accredited”  or  like  terms  implying  state  recognition  or 
endorsement  of  special  membership  credentials  in  any 
generically  described  profession  or  occupation  unless  use  of  any 
such  designation  is  validly  authorized  by  or  under  statute.  This 
would  mean  that,  in  future,  conferment  of  professional 
designations  (other  than  signification  of  simple  membership  in 
a  professional  association)  would  require  enactment  of  an 
appropriate  professional  statute  specifying  the  powers, 
structures,  and  processes  of  the  body  awarding  such  designa¬ 
tions.  Alternative  mechanisms  of  establishing  such  designations 
(such  as  the  registration  of  a  trade  mark)  would  then  become 
subject  to  challenge  by  the  Director  administering  The  Business 
Practices  Act ,  who  could  initiate  a  determination  of  the  validity 
of  such  mechanisms  by  enforcement  action  under  the  Act. 


6.2  The  designation  “Certified  General  Accountant”  ought  to  be 
established  in  a  statute  setting  out  the  powers,  structures,  and 
processes  of  the  Certified  General  Accountants  Association  of 
Ontario.  The  designations  “Chartered  Accountant”  and 
“Registered  Industrial  Accountant”  ought  to  continue  to  be 
based  in  statutes  establishing  the  Institute  of  Chartered  Accoun¬ 
tants  of  Ontario  and  the  Society  of  Management  Accountants  of 
Ontario  respectively.  Each  of  these  statutes  should  accord  with 
the  criteria  laid  out  and  discussed  in  Chapter  7. 

6. 3  The  designation  ‘ ‘Accredited  Public  Accountant”  should  not  be 
established  by  statute,  and  its  continued  use  would,  under 
proposal  6.1,  become  a  violation  of  the  Ontario  Business 
Practices  Act. 


6.4  No  designation  involving  the  use  of  the  terms  “certified”, 
“registered”,  “accredited”,  “chartered”,  or  “professional”  other 
than  those  established  in  the  licensing  statutes  proposed  in 
Chapter  5  or  in  the  certification  statutes  proposed  in  6.2  above, 
should  be  established  in  the  professions  under  review. 

6.5  No  regulation  of  commercial  tax  return  preparers  is  required  in 
our  judgement  (although  this  is  an  area  in  which  we  suggest 
that  the  Committee  invite  submissions). 
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6.6  No  licensing  or  statutory  certification  system  is  required  for 
paraprofessionals  (that  is,  personnel  functioning  under  the 
supervision  and  responsibility  of  a  professional)  in  any  of  the 
professions  under  review. 

6.7  “Bridging”  provisions  whereby  paraprofessionals  and  persons 
in  allied  occupations  can  take  further  training  to  qualify  as 
professionals  appear,  on  the  face  of  it,  basically  fair  in 
accounting  and  engineering,  excessively  onerous  in 
architecture,  and  non-existent  in  law.  In  each  profession, 
bridging  provisions  ought  to  exist,  and  ought  to  allow  for  a 
trading-off  of  experience  against  formal  academic  qualifi¬ 
cations,  as  long  as  one  is  thereby  allowed  to  “short-cut” 
the  normal  academic  route.  Furthermore,  paraprofessionals 
and/or  allied  occupations  ought  to  be  formally  represented  on 
the  bodies  establishing  bridging  provisions,  a  condition  which 
does  not  currently  obtain  in  any  of  the  professions  [see  also 
proposal  7.3(i)  regarding  the  representation  of  such  groups  on 
the  governing  councils  of  professional  bodies]. 

6.8  Engineering  and  architectural  technologists  and  technicians 
ought  not  to  be  licensed  to  practise  “in  parallel  with”  and/or 
independently  of  engineers  and  architects.  However,  in 
engineering,  the  industrial  exemption  will  have  the  effect  of 
allowing  partial  parallel  practice  in  industry  and  government. 

6.9  Community  legal  workers  ought  to  be  granted  an  exemption 
from  the  licensing  system  in  law,  as  employees  of  such 
community  legal  programmes,  financed  by  public  funds,  as 
might  be  specified  from  time  to  time  by  or  under  The  Law 
Society  Act. 

6.10  As  implied  in  proposals  6.4  to  6.9,  there  is  no  need  to  grant  any 
statutory  powers  to  the  Ontario  Association  of  Certified 
Engineering  Technicians  and  Technologists,  the  Association  of 
Architectural  Technologists  of  Ontario,  the  Institute  of  Law 
Clerks  of  Ontario,  the  Metropolitan  Toronto  Legal  Secretaries 
Association,  or  to  any  other  group,  association,  or  agency  in 
respect  of  the  regulation  of  the  professional  areas  under  review, 
except  as  proposed  in  Chapter  5  and  in  proposal  6.2  above. 


Chapter  7 


The  Structures  and  Processes  of 
Professional  Self-Regulation 


A.  Introduction 

In  the  last  two  chapters,  we  have  been  concerned  with  drawing  the 
boundaries  of  professional  scopes  of  practice-- with  the  “maps” 
establishing  professional  territories.  It  remains  to  consider  the  appropriate 
structures  and  processes  for  the  government  of  those  territories. 


In  each  of  the  four  professional  areas  under  study,  we  have  proposed 
the  retention  of  licensure  in  some  form.  In  accounting,  we  have  proposed 
the  institution  of  a  statutorily  based  certification  system  as  well.  Also,  we 
have  argued  that  licensure  and  certification  are  most  appropriately  carried 
out  in  these  areas  by  organizations  of  professionals,  exercising  power 
delegated  by  the  state.  Coming  to  these  judgements  regarding  the  need  for 
professional  self-regulation  required  a  balancing  of  the  various  interests 
affected  by  the  provision  of  professional  services  in  the  context  of  certain 
general  considerations:  the  need  to  protect  vulnerable  second  and  third 
party  interests  in  the  quality,  quantity  and  price  of  professional  services;  the 
need  to  ensure  that  affected  interests  are  not  treated  arbitrarily;  and  the  need 
to  ensure  the  practicality  of  particular  regulatory  approaches.  Moreover,  in 
making  the  decision  between  direct  and  self-regulation  we  have  been 
sensitive  to  the  need  to  maintain  the  trust  that  is  essential  to  the  functioning 
of  professional  relationships.  In  considering  the  design  of  the 
self- regulatory  system,  we  will  form  our  judgements  according  to  the  same 
criteria,  with  one  important  addition:  the  principle,  fundamental  to 
Anglo-American  constitutional  systems,  that  those  who  make  public  policy 
must  be  accountable  to  those  whom  their  decisions  affect.  The  public 
accountability  of  professional  regulatory  bodies  in  such  systems  demands 
that  all  affected  interests  (i)  be  aware  of  the  decisions  of  professional  bodies 
and  the  reasoning  behind  these  decisions,  and  (ii)  have  an  opportunity  to 
register  their  challenges  to  (or  support  of)  these  decisions  and  arguments 
with  public  authorities  who  have  the  ultimate  power  to  act  vis  a  vis 
professional  bodies. 


Our  general  approach  to  the  use  of  licensing  and  certifying  powers  has 
been  restrictive- we  have  argued  that  they  be  brought  into  play  only  where 
there  is  a  strong  case  for  doing  so.  It  follows  that  where  licensing  and/or 
certifying  systems  are  established,  they  ought  to  be  treated  seriously— the 
state  must  maintain  the  responsibility  to  see  that  they  are  exercised  as 
intended.  We  would,  that  is,  narrow  (or  at  least  not  expand)  the  territories 
governed  by  licensure  and  certification,  but  we  would  have  the  state 
maintain  a  careful  concern  with  how  those  territories  are  governed. 
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Taking  all  of  these  criteria  into  account,  we  suggest  that  the  system  of 
professional  self-government  should  have  the  following  characteristics: 

i)  The  structures  and  processes  of  professional  self-government 
should  be  as  clear  and  comprehensible  as  possible  to  those 
affected  by  their  decisions. 

ii)  The  procedures  of  professional  self-regulatory  bodies  should  be 
non-arbitrary,  and  there  must  be  clear  avenues  of  appeal  from 
their  decisions  in  individual  cases. 

iii)  The  governing  councils  of  professional  bodies  should  include 
representatives  from  a  variety  of  interests  both  within  and 
outside  the  profession. 

iv)  It  should  be  made  clear  and  explicit  that  the  ultimate  regulatory 
power  in  professional  areas  as  in  other  areas  lies  with  the  elected 
legislature  and  executive. 

v)  Information  regarding  the  decisions  and  activities  of 
professional  bodies  and  the  reasoning  behind  these  decisions 
should  be  publicly  available. 

vi)  There  should  be  opportunities  for  the  public  debate  and 
discussion  of  professional  policy  by  affected  interests,  and  for 
bringing  this  debate  to  the  attention  of  public  authorities. 

With  these  general  prescriptions  in  mind,  let  us  turn  to  a  consideration 
of  the  system  of  professional  self-regulation  under  two  general  headings: 
the  structures  and  processes  of  professional  self-regulatory  bodies;  and 
mechanisms  for  governmental  review  of  such  bodies. 

B.  The  Internal  Structures  and  Processes  of  Professional 
Bodies 

Direct  governmental  regulation  and  professional  self-regulation  are 
not  alternatives  as  stark  and  clearcut  as  the  terms  may  imply:  to  varying 
degrees,  nominees  of  the  professions  may  participate  in  formal 
organizations  of  public  government;  conversely,  nominees  of  government 
may  participate  in  the  formal  organizations  of  the  professions.  Considera¬ 
tions  of  information  costs,  of  enforcement  costs,  of  the  preservation  of 
trust,  and  of  other  factors  as  discussed  in  Chapter  4,  may  dictate  locating 
regulatory  power  formally  either  in  a  branch  of  public  government  or  in  a 
professional  organization.  In  the  professions  under  review,  we  have 
recommended  the  delegation  of  regulatory  power  to  professional 
organizations.  The  delegation  of  this  power,  however,  does  not  imply  that 
the  constitution  of  the  governing  bodies  of  these  professional  areas  is  to  be 
left  entirely  to  the  discretion  of  the  organized  profession.  The  state  retains 
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the  power  and  the  obligation  to  ensure  that  professional  governing  bodies 
are  constituted  in  accordance  with  the  general  criteria  which  we  have 
outlined  above. 

In  architecture,  engineering,  and  law,  the  structures  and  processes  of 
the  licensing  bodies-the  Ontario  Association  of  Architects,  the  Association 
of  Professional  Engineers  of  Ontario,  and  the  Law  Society  of  Upper 
Canada-as  established  in  statute  show  some  evidence  of  this  state  concern, 
but  none  are  fully  consistent  with  our  general  criteria.  In  accounting,  of 
course,  none  of  the  bodies  which  under  our  proposals  would  have  powers  to 
award  exclusive  rights  to  practise  or  certifications  currently  exercise  such 
powers.  Their  internal  structures  and  processes  have  therefore  not  been  a 
matter  of  state  concern.  If  the  Institute  of  Chartered  Accountants  is  to  award 
licences,  and  if  the  Institute,  the  Society  of  Management  Accountants,  and 
the  Certified  General  Accountants  Association  of  Ontario  are  to  award 
certifications,  the  state  has  an  appropriate  concern  with  the  internal 
structures  of  these  bodies. 

j 

1.  Committee  Structure  and  Process 

Let  us  consider  in  the  first  place  the  system  of  committees  and  officers 
of  professional  bodies  as  laid  down  in  professional  statutes.  One  of  the 
guiding  principles  behind  both  the  The  Health  Disciplines  Act1  in  Ontario 
and  the  Quebec  Professional  Code 2  is  that  all  governing  councils  of 
professional  bodies,  and  all  committees  and  officers  with  powers  affecting 
the  rights  of  individuals--that  is,  with  powers  to  deal  with  conditions  of 
entry  into  the  profession,  with  client  complaints,  and  with  discipline- 
ought  to  have  a  statutory  base  specifying  their  powers,  their  methods  of 
procedure,  and  their  methods  of  selection.  Both  sets  of  legislation  further 
seek  to  ensure  that  the  system  of  committees  and/or  officials  is  clear  and 
consistent  across  professions  in  order  to  enhance  the  public  understanding 
of  their  operation.  The  Health  Disciplines  Act,  for  example,  establishes  in 
each  of  the  licensing  or  certifying  bodies  in  the  five  senior  health 
professions  the  same  basic  statutory  committee  structure,  involving  a 
Governing  Council,  an  Executive  Committee,  a  Complaints  Committee,  a 
Registration  Committee,  and  a  Discipline  Committee.  It  further  specifies 
the  method  of  selecting  the  members  of  each  of  these  committees,  and 
establishes  procedures  for  dealing  with  individual  professionals  in 


^.O.  1974,  c.  47. 

2S.Q.  1973,  c.  43. 
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disciplinary  cases  and  with  individual  non-professionals  in  cases  of  client 
complaints  and  appeals  against  refusals  of  registration. 

In  general,  this  aim  of  establishing  a  basic  structural  and  procedural 
consistency  across  professions  seems  to  us  a  reasonable  goal.  However,  in 
the  professions  under  review,  there  are  considerable  inconsistencies  in  this 
respect. 

Let  us  review  briefly  the  variety  of  committee  structures  in  each  of  the 
professional  areas  under  review  regarding  matters  of  discipline,  client 
complaints,  and  registration.  We  shall  treat  the  disciplinary  procedures  of 
these  bodies  in  greater  detail  in  Chapter  11.  Let  us  note  here  only  that  there 
are  no  permanent  statutorily  based  disciplinary  committees  in  any  of  the 
four  professions,  although  in  law  and  engineering  disciplinary  procedures 
are  specified  in  the  statute.  In  architecture,  disciplinary  procedures  are 
specified  in  regulations  which  are  subject  to  Lieutenant  Governor  in 
Council  approval.  Among  the  accounting  bodies,  the  Institute  of  Chartered 
Accountants  and  the  Society  of  Management  Accountants  have  standing 
committees,  established  in  bylaws,  dealing  with  discipline;  in  the  Certified 
General  Accountants  Association,  disciplinary  matters  are  handled  by  the 
Executive  Committee.  In  all  four  professions,  decisions  to  revoke  or  to 
suspend  a  licence  can  be  appealed  in  the  courts. 

Structures  and  processes  for  dealing  with  client  complaints  vary  across 
professional  bodies.  Each  has  some  provision  for  an  informal  hearing  of 
complaints  by  a  committee  (usually  a  “professional  conduct”  or  “ethics” 
committee)  after  a  preliminary  screening  by  the  staff,  and  before  more 
formal  and  serious  procedures  of  discipline  are  brought  to  bear  if  necessary. 
The  structures  and  processes  for  dealing  with  complaints  are  laid  down,  if 
at  all,  in  bylaws.  No  routes  of  appeal  for  complainants  are  provided  in  any 
of  the  professions. 

Finally,  the  structures  and  processes  dealing  with  registration  and 
refusals  of  registration  are  not  consistent  across  the  professions.  Most  have  a 
committee  to  screen  applications  for  registration,  although  these 
committees  are  variously  known  as  “committees  of  examiners”, 
“assessment  committees”,  “application  committees”,  or  “admission 
committees”.  Only  in  law  and  engineering  do  those  refused  registration 
have  any  statutory  right  to  a  hearing  before  the  governing  body  of  the 
profession.  Such  a  right  is  also  included  in  the  OAA’s  proposed  revisions  to 
The  Architects  Act.  In  no  case  are  procedural  safeguards  for  such  hearings 
specified  in  the  statutes  or  regulations.  In  engineering,  however,  an  appeal 
to  the  courts  is  provided. 
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We  suggest  that  a  greater  measure  of  consistency  be  brought  to  these 
structures  and  processes,  and  that  this  be  done  in  a  way  which  is  both  fair 
and  practical.  The  system  ought  to  be  structurally  as  simple  as  possible  and, 
where  individual  rights  are  concerned,  ought  to  accord  with  general 
principles  of  due  process.  However,  it  ought  not  to  be  so  standardized  and 
codified  that  it  becomes  unwieldy,  excessively  costly,  and  in  fact 
counterproductive:  informal  and  flexible  procedures  ought  to  be 
encouraged  where  they  do  not  unduly  compromise  principles  of  structural 
simplicity  and  the  protection  of  individual  rights. 

Accordingly,  we  make  the  following  proposals: 

i)  The  basic  committee  structure  articulated  in  statute  for  each  of 
the  bodies  under  review  ought  to  comprise,  in  addition  to  the 
governing  council,  a  complaints  committee,  a  registration 
committee,  and  a  discipline  committee. 

ii)  The  powers  and  procedures  of  these  bodies,  and  the  rights  of 
individuals,  ought  to  be  clearly  specified  in  statute. 

iii)  In  cases  involving  allegations  of  professional  misconduct  or 
incompetence,  there  ought  to  be  provisions  for  the  complainant 
(whether  a  client  or  any  other  party)  to  request  an  informal 
hearing  before  the  complaints  committee.  Complaints 
committees  ought  to  be  empowered  to  impose  a  range  of 
relatively  light  sanctions  upon  professionals:  for  example, 
reprimands,  fines,  or  requirements  for  refresher  training.3 
Where  it  deems  more  severe  sanctions  to  be  necessary,  it  may 
refer  the  case  to  the  discipline  committee.  Where  the 
complainant  is  refused  an  informal  hearing,  or  where  he  is 
dissatisfied  with  the  committee’s  decision,  he  ought  to  have  the 
right  to  demand  that  the  case  be  heard  formally  by  the  discipline 
committee,4  as  described  in  (iv)  below.  The  discipline 
committee  ought  to  be  empowered  to  make  cost  orders, 
presumably  against  the  complainant  in  unsubstantiated  cases.5 
An  alternative  route  of  appeal  from  the  decisions  of  complaints 
committees,  involving  the  office  of  the  Ombudsman  will  be 
discussed  later  in  this  chapter. 

iv)  In  cases  involving  the  suspension  or  revocation  of  a  licence,  a 
formal  hearing  should  be  held  according  to  statutorily 


3See  also  the  discussion  of  this  point  in  Chapter  11. 

4This  is  the  case  under  the  Quebec  Professional  Code ,  S.Q.  1973,  c.  43,  s.  125. 

5Again,  this  is  the  case  in  Quebec,  S.Q.  1973,  c.  43,  s.  147. 
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prescribed  procedures  regarding  notice  of  hearing,  rules  of 
evidence,  rights  to  counsel,  etc.--as  is  essentially  the  case  now. 
The  discipline  committee  ought  to  be  empowered  to  impose  a 
range  of  sanctions  from  the  relatively  light  (reprimand)  to  the 
severe  (revocation  of  licence)  and  is  the  appropriate  forum  for 
such  formal  hearings.  Appeals  from  the  discipline  committee, 
by  either  complainants  or  defendants,  should  be,  as  they  are  now 
in  most  cases,  to  the  courts. 

v)  In  cases  involving  the  refusal  of  a  licence  to  either  domestic 
applicants  or  transfer  applicants  from  other  jurisdictions,  there 
ought  to  be  provisions  for  the  refused  applicant  to  request  an 
informal  hearing  before  the  registration  committee.  If  this 
request  is  refused,  or  if  the  refused  applicant  is  dissatisfied  with 
the  outcome  of  the  informal  hearing,  he  ought  to  have  the  right 
to  demand  a  formal  hearing  before  the  registration  committee, 
in  accordance  with  statutorily  prescribed  procedures  regarding 
notice  of  hearing,  rules  of  evidence,  rights  to  counsel,  etc.  Again, 
to  discourage  frivolous  cases,  the  registration  committee  ought 
to  have  the  power  to  award  the  costs  of  the  hearing  against  the 
refused  applicant.  Appeals  from  such  formal  hearings,  as  in 
cases  involving  the  revocation  or  suspension  of  a  licence,  should 
be  to  the  courts. 

These  proposals  would,  of  course,  require  some  reorganization  on  the 
part  of  professional  bodies.  Statutory  complaints  committees  would  take 
over  at  least  some  of  the  functions  of  the  present  professional  conduct  or 
ethics  committees  in  engineering,  architecture,  and  accounting;  and  in  law, 
the  functions  of  the  complaints  committee  would  substitute  for  the  present 
practice  of  holding  hearings  of  client  complaints  by  an  ad  hoc  committee  of 
Convocation.  Statutory  discipline  committees  would  take  over  the 
disciplinary  functions  vested  in  the  governing  councils  of  the  Law  Society 
of  Upper  Canada,  the  Association  of  Professional  Engineers  of  Ontario,  the 
Ontario  Association  of  Architects,  and  the  Certified  General  Accountants 
Association  of  Ontario  (but  in  fact  performed  by  ad  hoc  committees  of 
council  members).  In  each  of  the  cases  of  the  Institute  of  Chartered 
Accountants  of  Ontario  and  the  Society  of  Management  Accountants  of 
Ontario,  a  discipline  committee  (termed  a  “Review  Board”  in  the  SMAO 
case)  currently  exists  but  would  need  to  be  given  a  statutory  base  specifying 
appropriate  composition  and  procedures.  Finally,  statutory  registration 
committees  would  take  over  the  functions  of  screening  applications  from 
the  present  “applications”  or  “admissions”  committees  in  the  LSUC  and 
the  accounting  organizations,  the  functions  of  the  Board  of  Examiners  and 
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he  Board  of  Appeal  in  the  case  of  the  APEO,  and  the  functions  of  the 
Assessment  Committee  and  the  Committee  of  Examiners  in  the  case  of  the 
OAA.  The  point  of  this  reorganization,  of  course,  would  not  be  simply  to 
:hange  structure  and  nomenclature,  but  rather  to  bring  the  powers  and 
procedures  of  these  bodies  into  line  with  the  foregoing  proposals. 

The  adoption  of  these  proposals  would,  we  feel,  enhance  both  the 
appearance  and  the  reality  of  fairness  and  consistency  in  the  application  of 
professional  regulatory  policy  to  individual  cases.  And  we  do  not  believe 
hat  they  would  add  substantially  to  the  workloads  of  professional  bodies. 
They  would  mean  little  change  in  present  disciplinary  procedures.  They 
would  also  not  change  greatly  the  procedures  for  dealing  with  client 
zomplaints  in  the  first  instance,  and  we  do  not  expect  that  many  clients 
would  exercise  their  right  to  press  cases  beyond  that  point.  (Indeed,  we 
expect  that  the  more  likely  result  would  be  an  increase  in  informal 
nediation  and  negotiation,  to  avoid  the  requirement  of  a  formal  hearing.) 
[n  three  of  the  four  professions-engineering,  architecture,  and  accounting- 
whose  clients  are  typically  corporate  clients,  the  flow  of  client  complaints 
Its  very  light,  as  we  shall  see  in  Chapter  11.  In  law,  where  the  “household” 
sector  is  larger,  the  volume  of  client  complaints  is  larger  as  well.  But  it  is 
jnlikely  in  any  profession  that  complaints  originally  screened  out  or  dealt 
with  at  an  informal  hearing  would  be  pressed  further;  the  prospect  of 
bearing  costs  ought  to  be  a  sufficient  deterrent  to  frivolous  or  ill-founded 
cases.  Furthermore,  we  shall  suggest  an  alternate  route  of  appeal  later  in 

this  chapter. 

I 

The  greatest  change  might  be  expected  with  regard  to  refused 
applicants,  who  have  much  to  gain  from  successfully  pressing  a  case. 
Refused  applicants  might  seek  to  force  a  formal  hearing  by  the  registration 
committee  not  only  in  the  hope  of  achieving  a  successful  outcome  at  that 
level,  but  also  to  prepare  the  basis  for  an  appeal  to  the  courts.  This 
mechanism,  however,  could  not  be  used  to  challenge  a  general  admission 
requirement  (the  most  common  issue  of  contention),  but  only  its 
application  to  a  given  case.  In  architecture  and  engineering,  there  is 
considerable  discretion  in  the  hands  of  the  professional  committees  which 
make  registration  decisions,  and  therefore  there  is  considerable  scope  for  the 
pressing  of  cases.  In  accounting,  the  likelihood  of  such  cases  is  difficult  to 
predict,  given  the  changes  in  the  regulatory  framework  which  we 
recommend.  However,  we  would  expect  the  volume  to  be  small.  Neither  the 
proposed  licensing  body,  the  ICAO,  nor  the  certifying  bodies,  the  CGAAO 
and  the  SMAO,  exercise  great  discretion  in  registration  since  all  operate 
training  programmes  and  offer  exemption  from  all  or  part  of  these 
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programmes  only  to  categories  of  applicants  through  “bridging” 
provisions.  Given  the  wide  variety  of  licensure  and  certification  systems  for 
accountants  in  other  jurisdictions,  however,  one  might  expect  a  number  of 
appeals  from  decisions  of  the  Ontario  bodies  from  applicants  seeking  to 
transfer  from  other  jurisdictions.  Finally,  in  law,  transfer  rules  have  been  a 
matter  of  some  contention,  and  we  would  expect  a  number  of  cases  to  be 
pressed  on  this  basis.  In  all  of  these  cases,  however,  we  expect  that  the 
prospects  of  bearing  the  costs  of  pressing  a  case  (together  with  the  fact  that 
the  general  admission  standard,  and  not  the  process  of  its  application  to  a 
given  individual,  is  likely  to  constitute  the  effective  bar  to  entry)  are  likely  to 
deter  all  but  the  most  serious  applicants. 


2.  Composition  of  Councils  and  Committees 

(a)  Representation  of  non-professional  interests 

There  are  basically  two  aspects  of  state  concern  with  the  composition 
as  well  as  with  the  structures  and  processes  of  the  governing  councils  and 
committees  of  professional  bodies.  One  is  the  concern  that  the  perspectives 
of  major  affected  interests  be  brought  to  bear  in  the  decision-making 
processes  of  such  bodies.  The  other  is  the  need  to  ensure  that  major  affected 
interests  have  access  to  information  regarding  the  decisions  of  such  bodies 
and  the  reasoning  behind  these  decisions.  Neither  of  these  purposes 
requires  that  affected  interests  be  represented  in  proportion  to  some 
measure  of  the  gravity  of  their  interests  in  professional  services.  The 
distribution  of  “seats”  on  professional  bodies  on  such  a  basis  would,  even  if 
it  could  be  accomplished  with  any  semblance  of  consensus,  move  the  system 
closer  to  a  system  of  direct  state  regulation  than  to  professional  self¬ 
regulation.  But  the  considerations  which  lead  to  a  delegation  of  authority 
to  a  professional  organization-essentially  its  expertise  and  its  legitimacy  in 
the  eyes  of  its  members-mean  that  the  governing  body  of  that  association 
must  remain  essentially  professional  in  its  composition.  The  purposes  of 
non-professional  representation  are  the  contribution  of  non-professional 
perspectives  to  the  making  of  professional  policy  and  the  communication 
of  information  regarding  professional  policy  to  non-professional  interests. 
In  effect,  the  purpose  of  non-professional  representation  is  a  facilitation  of 
two-way  communication  between  professional  bodies  and  the  interests  they 
affect. 

In  recent  years,  governments  in  a  number  of  jurisdictions  have  sought 
to  accomplish  this  purpose  by  appointing  a  small  number  of  “lay” 
representatives  to  the  governing  bodies  of  the  professions.  This  approach 
was  strongly  advocated  by  the  McRuer  Commission  in  Ontario,  and  by  the 
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Committee  on  the  Healing  Arts.6  It  is  embodied  in  Ontario’s  Health 
disciplines  Act,  which  requires  the  Lieutenant  Governor  in  Council  to 
ippoint  “lay”  representatives  to  the  councils  of  the  health  professions  of 
lentistry,  medicine,  nursing,  optometry,  and  pharmacy  and  requires  that  at 
east  one  of  these  Lieutenant  Governor  in  Council  appointees  sit  on  the 
Executive  Committee  and  on  the  Registration,  Discipline  and  Complaints 
Committees.  Furthermore,  other  professional  bodies,  such  as  the  Law 
iociety  of  Upper  Canada,  the  Associadon  of  Professional  Engineers  of 
Ontario,  and  the  Ontario  Association  of  Architects,  have  taken  the 
nidative  in  seeking  amendments  to  their  governing  legislation  allowing 
or  the  appointment  of  such  lay  representatives.7 


Without  in  any  way  denigrating  the  quality,  diligence,  and 
ledication  of  the  lay  representatives  thus  appointed,  it  is  our  feeling  that  the 
node  of  their  selection  and  their  appointment  and  the  nature  of  their 
nandate  makes  their  contribution  to  the  public  accountability  of 
)rofessional  bodies  diffuse.  Such  representatives  are  appointed  as 
epresentadves  of  the  “public”,  but  it  is  not  clear  what  interest  it  is  that  they 
ire  to  represent.  Accordingly,  it  is  not  clear  what  perspective  they  are  to 
:ontribute,  or  to  whom  they  are  to  communicate  information  about 
)rofessional  policy  and  policy-making. 

We  fully  concur  with  the  principle  that  the  Lieutenant  Governor  in 
Council  ought  to  appoint  a  number  of  non-professional  representatives  to 
he  councils  and  statutory  committees  of  professional  bodies.  We  have 
irgued  throughout  this  paper,  however,  that  judgements  regarding  the 
‘public  interest”  involve  not  an  appeal  to  any  more  or  less  well-defined 
general  interest  but  rather  to  a  balancing  of  interests.  We  would  therefore 
lrge  that  the  criteria  for  Lieutenant  Governor  in  Council  appointments  to 
he  governing  councils  of  professional  bodies  not  simply  be  that  such 
ippointees  be  “lay”  but  rather  that  they  represent  defined  communities  of 
.merest  affected  by  professional  policy--paraprofessionals,  allied 


6See  Government  of  Ontario,  Royal  Commission  on  the  Inquiry  into  Civil  Rights,  Report  (the 
McRuer  Report),  No.  1,  Vol.  3  (Ontario:  Queen’s  Printer,  1968),  p.  1209;  Government  of  Ontario, 
Committee  on  the  Healing  Arts,  Report,  Vol.  3  (Ontario:  Queen’s  Printer,  1970),  p.  63. 

’Section  23(a)  of  The  Law  Society  Act  (R.S.O.  1970,  c.  238)  was  enacted  in  1973  (S.O.  1973,  c.  49,  s.  1)  to 
provide  for  the  appointment  of  four  lay  Benchers  by  the  Lieutenant  Governor  in  Council.  These  lay 
Benchers  were  first  appointed  in  1974.  The  Professional  Engineers  Act  [R.S.O.  1970,  c.  366,  s.  4(6)] 
provides  for  the  Lieutenant  Governor  in  Council  appointment  of  a  lawyer  of  at  least  ten  years  standing 
and  one  person  who  is  not  a  member  of  the  APEO  to  the  Council  of  that  body.  The  first  such 
appointments  were  made  in  1975.  The  OAA  has  included  in  its  proposed  draft  Architects  Act  a 
provision  for  the  appointment  to  its  Registration  Board,  by  the  Lieutenant  Governor  in  Council,  of 
one  lawyer  and  one  member  of  the  public  at-large. 
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professionals,  clients  or  users,  and  third  parties.8  In  each  of  the  first  three 
categories,  nominations  can  be  sought  from  organized  bodies.  Although 
appointees  chosen  from  such  nominations  need  not  be  considered 
“representatives”  of  the  nominating  organizations  in  any  formal  sense, 
they  can  convey  information  between  the  nominating  body  and  the 
professional  organization.  The  “third  party”  category  is  necessarily  more 
amorphous,  and  a  well-defined  constituency  is  more  difficult  to  identify 
here.  We  note  with  interest  Peter  Aucoin’s  suggestion  that: 

.  .  .  persons  selected  for  such  [third  party  representative]  roles 
should  have  experience  in  the  governance  of  “public”  affairs. 
Required,  in  other  words,  are  persons  with  a  capacity  to  recognize 
the  consequences  of  rules  and  regulations.9 

Such  talents  are  not  confined  to  any  particular  groups  in  society  who  might 
provide  a  constituency  for  third  party  representatives.  They  are, 
nonetheless,  talents  which  can  be  identified  in  the  appointment  process. 

Finally,  we  would  suggest  that  various  of  these  non-professional 
representatives  be  seated  not  only  on  the  councils  of  professional  bodies,  but 
also  on  their  statutory  committees.  It  would  seem  appropriate  that 
paraprofessional  representatives  be  seated  on  the  registration  committee,10 
that  client  or  user  representatives  be  seated  on  the  complaints  committee, 
and  that  third  party  and/or  client  representatives  be  seated  on  the  discipline 
committee.  We  are  of  the  opinion  that  such  categories  of  representation 
ought  to  be  specified  in  the  statute,  though  it  is  possible  that  they  might  be 
treated  as  conventions  to  be  observed  by  the  Lieutenant  Governor  in 
Council  in  making  appointments  to  such  committees. 

Let  us  now  be  more  specific  regarding  the  application  of  these  general 
proposals  to  each  of  the  six  licensing  and  certifying  bodies  under 
consideration  here.  We  shall  focus  upon  the  appointment  of 
non-professional  representatives  to  the  governing  councils  of  each  of  these 
bodies,  and  we  shall  assume  throughout  that  these  Lieutenant  Governor  in 
Council  appointees  would  be  appropriately  distributed  among  the 
statutory  committees. 


8See  a  similar  recommendation  in  Peter  Aucoin,  Public  Accountability  in  the  Governing  of 
Professions,  Working  Paper  #4  prepared  for  the  Professional  Organizations  Committee  (1978),  p. 
99-102. 

9Ibid.,  pp.  101-102. 

10We  noted  in  Chapter  6  that  paraprofessionals  ought  to  be  seated  on  those  committees  which  establish 
entry  requirements  (including  bridging  provisions)  and  which  screen  applications  for  entry. 
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In  engineering,  we  would  suggest  that  the  APEO  Council  include 
representatives  of  the  following  interests: 

i)  employers  and  clients  of  engineers  in  government  and/or 
industry  (e.g.  nominees  of  provincial  government  ministries, 
municipal  associations,  and  commercial  and  industrial 
organizations  such  as  the  Canadian  Manufacturers’ 
Association); 

ii)  third  parties; 

iii)  paraprofessionals  (such  as  nominees  of  OACETT); 

iv)  allied  occupations  (to  be  nominated  by  such  groups  as  the 
Institute  of  Mining  and  Metallurgy  and  the  Chemical  Institute 
of  Canada). 

The  Professional  Engineers  Act  currently  provides  for  the  Lieutenant 
Governor  in  Council  to  appoint  one  lawyer  and  one  layperson  (that  is, 
someone  who  is  not  a  professional  engineer)  for  three-year  terms  to  the 
twenty-three-member  APEO  Council.  We  would  advise  increasing  this 
number  of  Lieutenant  Governor  in  Council  appointees  by  only  two  or 
three.  That  is,  we  would  advise  that  four  or  five  members  of  a  twenty-five- 
member  Council  be  appointed  to  represent  employers  and  clients, 
paraprofessionals  and  third  parties.  Over  time,  employers  and  client 
representatives  might  be  drawn  from  different  industrial  and  government 
sectors,  paraprofessional  representatives  from  inside  and  outside  the 
OACETT  membership,  and  third  party  representatives  from  different 
sectors  and  disciplines. 

In  Chapter  5,  we  recommended  an  addition  to  the  licensing  structure  in 
engineering:  namely  the  creation  of  a  Licensing  Board  for  Building 
Engineers.  Let  us  simply  review  here  our  proposals  regarding  the 
composition  of  that  Board.  We  have  suggested  that  it  be  composed  of  three 
Licensed  Building  Engineers  (these  should  be  elected  by  the  group  of 
Licensed  Building  Engineers  within  the  APEO  membership);11  two 


uIn  the  first  instance,  before  licences  in  building  engineering  have  been  awarded,  the  Lieutenant 
Governor  in  Council  might  appoint  members  in  this  category,  on  the  nomination  of  the  APEO 
Council.  It  will  be  noted  that  the  Licensing  Board  for  Building  Engineers  is  the  only  regulatory 
board  covered  in  our  proposals  on  which  the  regulated  group  does  not  have  a  majority.  Our  reasoning 
here  is  that  Licensed  Building  Engineers  are  still  primarily  Professional  Engineers,  with  all  the  rights 
and  obligations  of  membership  in  the  APEO,  and  are  regulated  through  the  APEO  framework 
essentially  by  other  Professional  Engineers.  The  licence  in  building  engineering  is  a  specialty  licence, 
and  one  which  directly  parallels  the  practice  of  the  allied  profession  of  architecture.  We  have  therefore 
judged  it  appropriate  to  give  a  fairly  heavy  representation  on  the  Licensing  Board  to  architects  and  to 
“buffering”  interests  such  as  clients--a  heavier  representation  than  we  have  afforded  to  “allied” 
professions  or  clients  on  professional  bodies  generally. 
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professional  engineers  in  fields  other  than  building  design  (these  should  be 
appointed  by  the  APEO  Council);  two  architects  (these  should  be 
appointed  by  the  Ontario  Association  of  Architects);  and  three 
representatives  to  be  appointed  by  the  Lieutenant  Governor  in  Council, 
and  drawn  from  among  the  following  interests: 

i)  clients  and  employers  of  building  designers  (such  as  nominees 
of  the  Housing  and  Urban  Development  Association  of 
Canada); 

ii)  paraprofessionals  in  building  design  (such  as  nominees  of 
OACETT  or  AATO); 

iii)  allied  occupations  (such  as  nominees  of  the  Canadian  Institute 
of  Planners,  the  Ontario  Association  of  Landscape  Architects, 
or  the  Institute  of  Interior  Designers). 

In  the  case  of  architecture,  we  suggest  that  five  Lieutenant  Governor  in 
Council  appointees  be  added  to  the  Registration  Board  (the  regulation¬ 
making  body)  of  the  Ontario  Association  of  Architects.  There  should  be  two 
representatives  of  Licensed  Building  Engineers;12  one  paraprofessional 
representative  (such  as  a  nominee  of  AATO  or  OACETT);  and  two 
members  drawn  from  among  the  following  interests: 

i)  employers  and  clients  of  architects  (such  as  nominees  of 
government  ministries,  the  Canadian  Construction 
Association,  the  Housing  and  Urban  Development  Association 
of  Canada,  etc.); 

ii)  third  parties; 

iii)  allied  occupations  (such  as  APEO  nominees  drawn  from 
outside  the  ranks  of  Licensed  Building  Engineers  or  nominees 
of  such  related  occupational  organizations  as  the  Canadian 
Institute  of  Planners  or  others  noted  in  the  case  of  the  Licensing 
Board  for  Building  Engineers). 

The  total  size  of  the  Registration  Board  would  hence  be  about  seventeen. 

In  the  accounting  field,  we  have  suggested  changes  in  the  powers  of 
three  associations--The  Institute  of  Chartered  Accountants  of  Ontario,  the 


12Again,  as  in  the  case  of  the  Licensing  Board  for  Building  Engineers,  we  give  relatively  heavy 
representation  to  the  parallel  professional  group  and  to  “buffering”  interests.  In  this  case,  however,  we 
have  maintained  majority  representation  for  architects--after  all,  the  licence  in  this  case  is  not  a 
specialty  licence  but  comprises  the  sole  licence  for  architects. 
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Society  of  Management  Accountants  of  Ontario,  and  the  Certified  General 
Accountants  Association  of  Ontario--and  accordingly  we  must  give  careful 
attention  to  the  composition  of  their  governing  bodies.  Let  us  first  consider 
the  Institute  of  Chartered  Accountants  of  Ontario.  In  this  case 
representatives  should  be  drawn  from  each  of  the  following  groups: 

i)  immediate  clients  of  accounting  firms  (such  as  nominees  of  the 
Canadian  Manufacturers’  Association,  or  the  Canadian 
Federation  of  Independent  Business); 

ii)  users  of  financial  information  requiring  a  statutory  audit  (such 
as  nominees  of  the  Canadian  Bankers’  Association,  the 
Investment  Dealers’  Association,  the  Mutual  Fund  Association; 
or  the  Ontario  Securities  Commission); 

iii)  allied  occupations  (such  as  nominees  of  the  Society  of 
Management  Accountants,  or  of  the  Certified  General 
Accountants  Association); 

iv)  third  parties  (whose  interests  might  be  represented  by  a  financial 
analyst). 

The  ICAO  Council  currently  numbers  twenty-five.  Adding  four  to  five 
representatives  as  suggested  might  make  for  a  rather  unwieldy  group.  We 
doubt  that  twenty-five  “seats”  are  necessary  in  order  to  achieve  a  balance  of 
interests  within  the  profession,13  and  accordingly  consideration  might  be 
given  to  reducing  the  number  of  professional  representatives  to  between 
eighteen  and  twenty.  The  total  size  of  the  Council,  then,  would  not  increase. 

In  the  cases  of  the  Society  of  Management  Accountants  and  the 
Certified  General  Accountants  Association  the  statutes  establishing  these 
groups  as  certifying  bodies  ought  to  provide  for  Lieutenant  Governor  in 
Council  appointments  to  each  of  their  governing  councils  of  four  to  five 
members  representing  the  following  interests: 

i)  immediate  clients  of  accounting  firms  (such  as  nominees  of  the 
Canadian  Manufacturers’  Association,  or  the  Canadian 
Federation  of  Independent  Business); 

ii)  users  of  financial  statements  not  requiring  a  statutory  audit 
(such  as  nominees  of  the  Canadian  Bankers’  Association); 

iii)  allied  occupations  (such  as  nominees  of  the  Institute  of 
Chartered  Accountants  and  the  Certified  General  Accountants 


13See  later  in  this  chapter,  section  B.2(b),  “Representation  of  professional  interests”. 
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Association  or  the  Society  of  Management  Accountants,  as  the 
case  may  be); 

iv)  third  parties  (who  might  again  be  represented  by  a  financial 
analyst). 


Both  associations  currently  have  fairly  large  councils:  the  Council  of  the 
Society  of  Management  Accountants  includes  sixteen  members  elected  at- 
large,  a  number  of  ex  officio  representatives,  and  eighteen  chapter 
representatives;  the  Certified  General  Accountants  Association’s  Council 
comprises  twenty-one  members  elected  at-large.  Again  it  is  not  likely  that 
such  numbers  are  necessary  to  represent  diverse  interests  within  these 
professions.14  As  in  the  case  of  the  ICAO,  consideration  might  therefore  be 
given  to  reducing  the  number  of  professional  representatives  to 
accommodate  non-professional  representatives  within  a  council  of 
manageable  size,  while  still  retaining  a  clear  and  substantial  professional 
majority. 


Finally,  let  us  consider  the  case  of  law.  T he  Law  Society  Act  currently 
provides  for  the  appointment  of  four  “lay”  appointees  of  the  Lieutenant 
Governor  in  Council  to  sit  with  forty  elected  representatives  of  the  legal 
profession  (and  the  Treasurer)  as  Benchers  of  the  Law  Society  of  Upper 
Canada.  Again,  we  suggest  that  such  Lieutenant  Governor  in  Council 
appointees  not  simply  be  “lay”,  but  rather  be  drawn  specifically  from  each 
of  the  following  interests: 


i)  clients  of  lawyers,  both  from  the  corporate  sector  and  from  the 
household  sector  (as  represented,  for  example,  by  nominees  of 
Chambers  of  Commerce,  the  Canadian  Federation  of 
Independent  Business,  the  Ontario  Federation  of  Labour  or  the 
Consumers’  Association  of  Canada); 

ii)  third  parties; 

iii)  paralegals  (such  as  nominees  of  the  Institute  of  Law  Clerks  or 
the  Metropolitan  Toronto  Legal  Secretaries  Association,  or 
community  legal  workers); 

iv)  allied  occupations  (such  as  nominees  of  accounting 
organizations,  The  Canadian  Bankers’  Association,  loan  and 
trust  company  officials,  etc.). 


"Ibid. 
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The  determination  of  the  appropriate  numbers  of  such  representatives 
presents  something  of  a  problem.  The  size  of  the  Law  Society  of  Upper 
Canada’s  governing  council,  the  Benchers,  at  forty-five  voting  members,  is 
approximately  twice  as  large  as  the  governing  councils  in  the  other 
professional  bodies  under  consideration  here.  As  we  shall  see  below,  this 
large  size  has  not  helped  to  achieve  a  balanced  representation  of  interests 
within  the  profession.  Ideally,  we  would  suggest  that  the  number  of  elected 
Benchers  be  reduced  substantially  (indeed,  it  might  well  be  halved),  and 
that  the  number  of  Lieutenant  Governor  in  Council  appointees  be  raised  to 
five  or  six.  At  any  rate,  the  representation  of  non-professional  interests 
ought  to  be  roughly  proportional  to  their  representation  on  the 
professional  bodies  discussed  above  (that  is,  about  one-quarter).  If  a  drastic 
decrease  in  the  number  of  Benchers  is  judged  to  be  too  disruptive  of 
established  patterns  of  deliberation  in  the  legal  profession,  the  number  of 
non-professional  representatives  ought  to  be  proportionately  increased. 

One  further  point  regarding  the  representation  of  non-professional 
interests  on  the  Benchers  ought  to  be  addressed.  The  Attorney  General,  a 
lawyer,  but  more  importantly  a  Minister  of  the  Crown,  sits  ex  officio  as  a 
voting  member  of  the  Benchers  as  a  representative  of  “the  public  interest”. 
In  our  view,  this  places  the  Attorney  General  in  an  ambiguous  and 
inappropriate  position.  To  the  extent  that  the  Attorney  General  is  to 
exercise  the  ultimate  authority  of  the  state  in  matters  of  professional 
policy,15  it  must  be  as  the  Attorney  General  and  not  as  a  single  voting 
member  of  the  Benchers.  We  suggest  that  the  provision  for  his  direct 
involvement  in  the  formation  of  professional  policy  in  the  Law  Society  is  a 
symbolically  inappropriate  and  practically  ineffective  way  of  manifesting 
state  authority  vis  a  vis  the  profession.  In  fact  this  provision  appears  largely 
irrelevant-Attorneys  General  have  rarely  attended  meetings  of  the 
Benchers-and  we  suggest  that  this  irrelevance  ought  to  be  recognized  by 
removing  the  provision  entirely.  (We  might  note  that  the  reform  of  the 
legislation  governing  the  health  disciplines  in  1974  in  Ontario  removed  the 
provision  for  the  Minister  of  Health  to  sit  ex  officio  on  the  governing  bodies 
of  the  senior  health  professions.)  In  addition,  we  are  inclined  to  question 
the  provision  for  ex  officio  honorary  membership  for  past  Attorneys 
General  and  members  of  the  Privy  Council,  but  given  the  non-voting  status 
of  these  members  the  provision  does  not  appear  to  be  of  particular 
consequence. 


15As  we  shall  argue  below,  the  Attorney  General’s  portfolio  may  not  be  the  appropriate  locus  of 
responsibility  for  these  professions.  But  whoever  the  responsible  minister,  he  ought  not  to  sit  as  a 
member  of  any  professional  governing  body. 
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(b)  Representation  of  professional  interests 

We  now  turn  to  a  consideration  of  the  representation  of  various 
interests  within  the  professions  on  professional  governing  councils.  At  the 
outset,  several  points  ought  to  be  made.  We  must  note  our  view  that  the 
representation  of  intra-professional  interests  ought  to  be  left  largely  to  the 
discretion  of  the  professions:  the  delegation  of  authority  to  self-governing 
groups  implies  a  trust  that  the  profession  is  capable  of  organizing  itself  for 
the  purpose  of  self-government.  As  we  shall  note  below,  the  state  ought  not 
to  prescribe  specific  electoral  provisions;  rather,  such  provisions  should  be 
embodied  in  professional  regulations  and  hence  be  subject  to  state  review  or 
approval.  Our  detailed  review  of  the  electoral  provisions  and  representative 
structures  of  the  professions  in  this  section  ought  not  to  be  construed  as 
providing  a  basis  for  direct  state  intervention  in  this  area.  We  have 
undertaken  this  review  essentially  for  two  reasons.  First,  we  have  heard 
considerable  concern  expressed  both  from  within  and  from  outside  the 
professions  to  the  effect  that  professional  governing  councils  are 
unrepresentative  of  their  membership.  Our  review  indicates  that,  with  a  few 
important  exceptions  to  be  noted  below,  the  professions  have  done  very  well 
in  representing  diverse  interests  within  their  membership  along  such  lines 
as  geographic  location,  employment  context,  size  of  firm,  etc.  Given  the 
concern  to  the  contrary,  this  generally  good  performance  should  be 
documented.  In  the  second  place,  to  the  extent  that  there  are  sharp  and 
unjustifiable  divergences  from  a  more  or  less  proportional  representation 
of  interests  within  the  professions,  and  to  the  extent  that  these  divergences 
can  be  traced  to  electoral  provisions,  we  wish  to  make  and  to  illustrate  some 
general  points  which  might  be  taken  into  account  by  professional  bodies  in 
framing  electoral  provisions  and  by  public  authorities  in  reviewing  them. 

With  these  general  comments  in  mind,  let  us  consider  each 
professional  body  in  turn. 

The  composition  of  the  APEO  Council  is  laid  out  in  The  Professional 
Engineers  Act;  the  procedures  for  nomination,  and  the  boundaries  of 
electoral  districts  are  established  in  bylaws.  There  are  two  representatives 
from  each  of  five  regions:  one  member  being  elected  from  each  district  each 
year  for  a  two-year  term.  In  addition,  there  are  two  at-large  representatives 
(one  elected  each  year  for  a  two-year  term),  one  Lieutenant  Governor  in 
Council  appointee  in  each  of  five  specialties,  and  two  non-professional 
Lieutenant  Governor  in  Council  appointees  as  noted  above.  The  Council 
also  includes  the  President  and  the  three  other  elected  officers  of  the 
Association.  The  effect  of  these  provisions  is  to  achieve  a  fairly  proportional 
representation  of  interests  within  the  profession  along  geographic  lines 
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(Table  7.1).  Metropolitan  Toronto  is  slightly  under-represented  and  the 
north  over-represented  as  might  be  expected  where  regional  representation 
is  guaranteed  and  the  engineering  population  is  disproportionately 
concentrated  in  the  Toronto  area.  The  smallest  category  of  engineering 
firms  appears  to  be  over-represented,  and  the  largest  category  under¬ 
represented  over  time,  although  in  the  most  recent  Council  repre¬ 
sentation  was  more  proportional  (Table  7.2).  The  most  serious  distortion 
in  representation  is  also  one  which  has  been  most  vociferously  criticized: 
the  APEO  Council  severely  under-represents  engineers  employed  in 
industry  (Table  7.3).  Even  though,  as  noted  in  that  table,  our  figures 
may  somewhat  exaggerate  this  under-representation,  it  is  undoubtedly 
significant;  and  it  is  an  issue  of  some  concern  to  engineers  employed  in 
industry,  as  we  shall  see  in  Chapter  13.  (Although  we  do  not  have  data  on 
the  proportion  of  academic  engineers  within  the  APEO  membership,  the 
Council  undoubtedly  over-represents  this  group  as  well.) 

It  is  difficult  to  attribute  the  under-representation  of  engineers 
employed  in  industry  directly  to  electoral  provisions.  It  is  more  likely  that 
engineers  employed  in  engineering  firms  see  the  APEO  as  more  directly 
relevant  to  their  practices  than  do  those  employed  in  industry,  and  are  hence 
more  likely  to  participate  in  its  activities.  (Why  engineers  employed  in 
government  should  be  more  likely  to  participate  than  those  employed  in 
industry,  however,  is  not  immediately  apparent.)  Nonetheless,  the  under¬ 
representation  of  engineers  employed  in  industry  could  be  ameliorated  by  a 
change  in  electoral  or  appointment  provisions.  One  possibility  would  be  to 
designate  one  position  in  each  of  the  regions  as  an  “industrial’ ’  slot. 
Another  would  be  to  increase  the  number  of  Lieutenant  Governor  in 
Council  professional  appointees  to  allow  for  the  appointment  not  only  of 
five  specialty  representatives  but  also  of  two  representatives  of  engineers 
employed  in  industry  (perhaps  on  the  nomination  of  an  employee-engineer 
group  such  as  the  newly  created  but  vigorous  Salaried  Engineers  Division 
within  the  APEO,  or  the  Federation  of  Engineering  and  Scientific 
Associations).  Finally*  however,  it  must  be  noted  that  under  our  proposal  of 
an  industrial  exemption,  the  proportion  of  engineers  employed  in  industry 
within  the  APEO  membership  might  possibly  decline.  In  such 
circumstances,  it  is  possible  that  the  APEO  might  wish  to  adopt 
mechanisms  such  as  we  have  suggested  in  order  to  improve  the 
representation  of  such  engineers  in  an  effort  to  retain  that  group  within  its 
membership. 

The  composition  of  the  Registration  Board  of  the  Ontario  Association 
of  Architects  is  set  out  by  statute:  one  representative  is  appointed  from  each 
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of  the  (three)  accredited  schools  of  architecture  in  the  province;  six  members 
are  elected  at-large  by  mailed  ballot;  and  one  member  of  the  association  is 
appointed  to  the  Board  by  the  Lieutenant  Governor  in  Council 
(presumably  to  provide  for  a  redressing  of  any  imbalance  in  the 
representation  of  various  interests  in  the  profession  as  an  outcome  of  the 
electoral  process).  The  composition  of  the  OAA  Council  is  specified  in 
bylaws  which  establish  six  electoral  districts  and  provide  for  the  election  of 
no  more  than  three  representatives  from  each  district  according  to  the 
number  of  OAA  members  in  each  district.  Electoral  procedures 
(nominations,  balloting,  etc.)  for  both  the  Board  and  the  Council  are 
specified  in  regulations. 


These  provisions  have  made  for  a  Board  and  a  Council  which,  taken 
together,  are  closely  representative  of  the  architectural  profession  along 
lines  of  employment  contexts,  size  of  firm,  and  geography,  noted  in  Tables 
7.4  and  7.5.  Again,  smaller  firms  are  somewhat  over-represented;  and 
academics,  by  design,  are  over-represented.  The  regional  electoral 
provisions  in  this  geographically  concentrated  profession  mean  that 
architects  in  the  Metropolitan  Toronto  area  are  somewhat  under¬ 
represented. 


Along  most  dimensions  of  interest  here,  the  Law  Society  of  Upper 
Canada  appears  to  have  the  least  representative  professional  council  under 
review.  The  Law  Society  Act  provides  for  the  at-large  election  of  forty 
Benchers:  twenty  from  Metropolitan  Toronto  and  twenty  from  outside 
Metropolitan  Toronto.  (The  Treasurer  and  past  Treasurers  are  also 
Benchers,  as  are  a  number  of  ex  officio  members  without  voting  status.) 
Nomination  and  balloting  procedures  (providing  for  a  mailed  ballot)  are 
set  out  in  the  Law  Society’s  rules.  The  “Metro”  and  “outside  Metro” 
regions  do  not  constitute  separate  constituencies-electors  are  entitled  to 
vote  for  any  number  of  nominees  up  to  and  including  forty. 


These  electoral  provisions  are  deserving  of  some  comment  in  the  light 
of  a  general  understanding  of  the  effects  of  electoral  provisions  on  the 
representation  of  interests  within  a  given  voting  population.  At-large 
election  procedures,  such  as  those  of  the  Law  Society,  with  no  requirement 
that  a  set  number  of  votes  per  ballot  be  cast,  allow  for  internally  cohesive 
subgroups  of  a  voting  population  to  dominate  the  voting  process 
consciously  or  unconsciously.  They  also  enhance  the  likelihood  of  success 
of  widely  recognizable  candidates.  The  reasons  for  these  effects  are  as 
follows.  A  candidate’s  likelihood  of  success  in  an  election  is  enhanced  when 
he  receives  votes  and  when  his  competitors  do  not.  Voters  favouring  a 
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particular  candidate  in  an  at-large  election  of  a  number  of  representatives 
enhance  their  preferred  candidate’s  chances  of  success  by  not  casting  all  of 
the  votes  to  which  they  are  entitled-in  effect,  by  “plumping”  in  favour  of 
one  candidate  and  denying  votes  to  others.  Other  individual  voters  facing  a 
range  of  largely  unfamiliar  names,  are  likely  either  to  cast  votes  for  a 
number  of  candidates  indiscriminately,  or  alternatively  to  “plump”  in 
favour  of  widely  recognized  names  and  to  ignore  others  unknown  to  them. 
These  effects  are  particularly  likely  to  obtain  where  (as  has  been  the  case  in 
the  Law  Society)  identifying  information  regarding  candidates  is  very 
limited.16  In  the  case  of  the  Law  Society,  then,  one  would  expect  to  find 
large  firms  (which  constitute  internally  cohesive  subgroups)  to  be  over¬ 
represented  on  the  Benchers.  One  would  further  expect  to  find  heavy 
representation  of  widely  recognized  members. 

In  fact,  we  find  just  these  effects  in  the  case  of  the  Law  Society.  Widely 
scattered  lawyers  in  industry  and  government  receive  no  representation  at 
all  (Table  7.6);  and,  among  lawyers  in  law  firms,  those  in  large  Toronto- 
based  firms  and  medium  sized  non-Toronto  firms  are  heavily  over¬ 
represented  (Table  7.7).  Furthermore,  over  90%  of  the  Benchers  elected  in 
1971  and  1975  were  Queen’s  Counsel.  Under  some  criticism,  the  Law 
Society  has  recently  begun  to  consider  the  provision  of  somewhat  fuller 
information  regarding  candidates  for  election  to  the  Benchers.17  We  would 
suggest  that  the  Law  Society  further  consider  replacing  the  at-large 
electoral  provision  with  provisions  identifying  specific  constituencies  by  1 
employment  context  and  by  size  of  firm.  In  addition,  but  less  importantly,  j 
consideration  might  be  given  to  a  requirement  that  voters  cast  a  number  of 
votes  equal  to  the  number  of  representatives  to  be  elected  to  their 
constituency  in  order  to  do  away  with  conscious  or  unconscious 
“plumping”. 

The  bylaws  of  the  Institute  of  Chartered  Accountants  of  Ontario 
provide  for  the  at-large  election  of  its  twenty-five-member  Council  at  the 
annual  general  meeting  of  the  membership.  Our  data  regarding  both  the 
Council  and  the  membership  of  the  ICAO  along  the  dimensions  of  interest 
which  we  have  been  considering  are  somewhat  sketchier  than  in  the  case  of 
the  professional  groups  considered  so  far.  On  the  basis  of  available  data  for 
1978-79  (Table  7.8)  it  would  appear  that  the  ICAO  Council  over-represents 


16A  recent  proposal  of  the  Legislation  and  Rules  Committee  of  the  LSUC  would  change  the  rules 
governing  balloting  to  allow  for  the  distribution  of  some  information  regarding  candidates,  but  this 
information  is  limited  to  biographical  data. 

17 Ibid . 
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Table  7.6 


Law  Society  of  Upper  Canada:  Elected  Benchers  and  Members, 

by  Employment  Context 


Employment  Context 

Benchers  Elected  in 
1971  and  1975 

% 

Law  Society  of  Upper 
Canada  Membership, 
February,  1977 

% 

Law  Firm 

93.75 

78.4 

Academic 

6.25 

1.2 

Other 

Retired/Out- 

0.0 

14.4 

of-Province 

0.0 

5.9 

TOTAL 

100.00 

99.9 

Source:  For  Benchers:  calculated  from  lists 
Canadian  Law  List,  1971  and  1975 

of  elected  Benchers  in 

For  Membership:  data  supplied  by  the  Law  Society  of  Upper 
Canada:  see  Appendix  B  to  the  Research  Directorate’s  Staff 
Study,  “History  and  Organization  of  the  Legal  Profession  in 
Ontario,”  (1978),  p.  54. 

Table  7.7 

Law  Society  of  Upper  Canada:  Elected  Benchers  and  Members 
in  Law  Firms,  by  Average  Size  of  Firm 

Size  Metro  Non-Metro  Average 

_ % _ % _ % _ 

Benchers  Members  Benchers  Members  Benchers  Members 


1 

9.3 

11.0 

8.0 

13.0 

17.3 

24.0 

2-4 

4.0 

16.0 

18.7 

29.0 

22.7 

45.0 

5-9 

6.7 

6.0 

21.3 

9.0 

28.0 

15.0 

10+ 

28.0 

13.0 

4.0 

3.0 

32.0 

17.0 

TOTAL 

48.0 

46.0 

52.0 

54.0 

100.0 

100.0 

Source:  For  Benchers:  see  Table  7.6.  Note  that  this  table  includes  only 
Benchers  in  law  firms;  that  is,  it  excludes  the  five  Benchers  in 
this  period  with  an  academic  base. 

For  Membership:  estimated  from  the  Professional  Organizations 
Committee’s  Survey  of  Legal  Firms  in  Ontario  data  (1977). 
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Table  7.8 


Institute  of  Chartered  Accountants  of  Ontario: 
Council  and  Membership,  by  Employment  Context 


Employment  Context 

Council, 

1978-1979 

% 

Membership, 
February,  1978 

% 

Public  Practice 

68.0 

46.7 

Business  and  Industry 

16.0 

33.2 

Government  &  Academic 

12.0 

12.1 

Other 

4.0 

2.0 

Retired 

— 

5.4 

Classification  Unknown 

— 

0.5 

TOTAL 

100.0 

100.0 

Source:  For  Council:  Check  Mark  (a  publication  of  the  Institute  of 
Chartered  Accountants  of  Ontario),  Vol.  17,  No.  5  (June,  1978), 

p.  2. 

For  Membership:  Institute  of  Chartered  Accountants  of  Ontario, 
Annual  Report,  1977-78. 


accountants  in  public  practice  and  under-represents  those  in  business  and: 
industry.  But  as  noted  above,  under  the  changes  which  we  propose--  : 
namely,  the  assumption  of  the  licensing  function  by  the  ICAO-this 
disproportion  would  become  quite  appropriate.  Geographic 
representation,  at  least  on  a  Toronto/non-Toronto  basis,  is  remarkably 
proportionate  given  the  lack  of  geographic  electoral  provisions  (Table  7.9). 
Unfortunately,  we  do  not  have  good  data  to  address  one  issue  regarding 
which  we  have  heard  some  comment:  the  possible  domination  of  the  ICAO 
Council  by  large  national  accounting  firms.  On  the  1978-79  Council,  58.8% 
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Table  7.9 

Institute  of  Chartered  Accountants  of  Ontario: 
Council  and  Membership,  by  Geographic  Location 


Geographic  Location 

Council, 

1978-1979 

% 

Membership, 
February,  1978 

% 

Toronto 

48.0 

47.7 

Outside  Toronto 

52.0 

52.3* 

TOTAL 

100.0 

100.0 

^Includes  out-of-province  members 

Source:  see  Table  7.8. 

(10  of  17)  of  the  representatives  are  in  “national”  firms.18  Research 
undertaken  for  the  Professional  Organizations  Committee  suggests  that, 
within  the  Committee’s  survey  of  accounting  firms  sample  (which  did  not 
include  three  of  the  largest  national  C.A.  firms  operating  in  the  province) 
52.4%  of  all  C.A.’s  were  employed  in  the  largest  nine  C.A.  firms  (measured 
in  terms  of  C.A.  manpower).19  Had  all  large  firms  been  included  in  the 
sample,  this  proportion  would  undoubtedly  have  been  higher.  But  even  so, 
the  largest  nine  firms  would  still  have  included  at  least  two  large  regional 
firms.20  In  short,  we  simply  do  not  know  what  proportion  of  C.A.’s  are  in 
“national”  firms.  Nonetheless,  on  the  basis  of  this  scanty  evidence,  there  is 
no  reason  to  conclude  that  large  firms  are  over-represented  on  the  ICAO 
Council.  As  in  the  case  of  the  Law  Society  of  Upper  Canada,  however,  the 
conditions  for  large  firm  over-representation  (essentially  at-large  election 
without  a  requirement  of  a  set  number  of  votes  per  ballot)  are  present.  It 
would  seem  appropriate  for  the  ICAO  as  well  to  give  consideration  to 


18Institute  of  Chartered  Accountants,  Check  Mark,  Vol.  17,  No.  5  (June,  1978)  p.  2. 

19Fred  Lazar,  J.  Marc  Sievers,  Daniel  B.  Thornton,  An  Analysis  of  the  Practice  of  Public  Accounting  in 
Ontario,  Working  Paper  #8  prepared  for  the  Professional  Organizations  Committee  (1978),  p.  104. 
20These  “large”  regional  firms  are  essentially  networks  of  relatively  small  branch  offices. 
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replacing  its  at-large  electoral  provisions  with  the  specification  of 
particular  constituencies,  at  least  by  employment  context,  and  perhaps  by 
size  of  firm. 

If  the  ICAO  is  to  become  the  licensing  body  in  public  accounting, 
another  complicating  factor  needs  to  be  considered.  As  of  February,  1978, 
46.7%  of  the  ICAO  membership  was  in  public  practice,  and  only  43.4%  held 
public  accounting  licences.  On  the  face  of  it,  it  would  seem  inappropriate  to 
have  audit  licences  awarded  by  a  body  the  majority  of  whose  members  are 
not  licensed.  A  proposed  resolution  of  this  problem,21  and  one  which 
recommends  itself  to  us,  would  be  to  ensure  majority  representation  for 
licensees  on  the  ICAO  Council  and  the  major  statutory  committees 
recommended  above--Complaints,  Discipline  and  Registration  (and 
possibly  the  non-statutory  but  influential  Education  Committee  as  well). 
Indeed,  members  in  public  practice  constitute  a  majority  on  the  ICAO 
Council  (68%)  even  now.  Non-licensed  C.A.’s  should  continue  to  have 
substantial  minority  representation  on  the  Council  and  committees,  since, 
after  all,  the  ICAO  performs  statutory  certification  functions  in  respect  of 
both  licensed  and  unlicensed  members.  A  specification  of  constituencies  by 
licensed  or  unlicensed  status  would  seem  essential  to  ensure  majority 
representation  for  licensees  under  our  proposals.  The  twenty  professional 
“seats”  which  we  propose22  ought  to  provide  sufficient  scope  for  the 
specification  of  these  constituencies. 


In  addition,  consideration  might  be  given  to  specifying  a  constituency 
for  the  present  non-C.A.  licensees  who  would  be  subsumed  into  Institute 
membership  (as,  perhaps,  “Associate  Chartered  Accountants”)  and 
guaranteeing  them  some  representation  on  Council.  However,  in  1978-79, 
under  our  proposals,  these  practitioners  would  have  constituted  only  3.5% 
of  the  Institute’s  membership  (4.2%  of  its  Ontario  membership)-a 
proportion  which  even  now  would  not  entitle  them  to  even  one  of  the 
twenty  professional  seats,  and  which  will  continue  to  diminish  over  the 
years.  We  do  not  feel  that  it  is  essential  to  guarantee  these  members 
representation  out  of  proportion  to  their  numbers,  although  they  ought  to 
be  represented  on  the  Complaints  and  Discipline  Committees  when  cases 
involving  “Associate  C.A.’s”  are  being  heard. 


2IThe  ICAO  Council  has  indicated  that  it  is  prepared  to  recommend  such  a  solution  to  its  membership. 
Institute  of  Chartered  Accountants,  Brief  to  the  Professional  Organizations  Committee,  December, 
1977,  Appendix  5. 

22See  earlier  in  this  chapter,  section  B.2(a),  “Representation  of  non-professional  interests’'. 


The  Structures  and  Processes  of  Professional  Self-Regulation  209 


The  bylaws  of  the  Society  of  Management  Accountants  of  Ontario 
provide  for  the  election  of  sixteen  at-large  members  of  Council  at  the 
annual  general  meeting.  Approximately  eighteen  chapter  representatives 
sit  on  Council  as  well,  as  do  the  five  most  recent  past  presidents  ex  officio.  A 
comparison  of  the  at-large  representatives  with  membership  by 
employment  context  (Table  7.10)  reveals  a  generally  representative  pattern 
with,  again,  a  disproportionate  academic  representation.  Even  though  the 
pattern  appears  generally  representative,  in  order  to  be  consistent  with 
other  professional  groups,  it  would  seem  appropriate  for  the  Society  to 
consider  defining  particular  constituencies  by  employment  context. 

The  bylaws  of  the  Certified  General  Accountants  Association  of 
Ontario  provide  for  the  at-large  election  of  twenty-one  members  of  its 
twenty-two-member  Board  of  Governors  (the  immediate  Past  President  sits 
ex  officio)  by  mailed  ballot.  As  indicated  in  Table  7. 1 1,  the  Council  (at  least 
in  the  current  year)  somewhat  over-represents  members  in  private  practice. 
Public  practitioners  have  been  a  particularly  active  and  fairly  cohesive 
group  within  the  C.G.A.  population  and  it  is  not  surprising  to  find  them 
over-represented  on  the  Board  of  Governors  under  conditions  of  at-large 
election.  Again,  a  specification  of  constituency  by  employment  context 
seems  appropriate. 

In  summary,  the  governing  councils  of  the  professional  bodies  under 
review  appear  reasonably  representative.  There  are  some  exceptions— the 
over-representation  of  large  firms  and  the  non-representation  of  lawyers 
employed  in  business  and  government  on  the  Benchers  of  the  Law  Society 
of  Upper  Canada;  the  under- representation  of  engineers  employed  in 
industry  on  the  Council  of  the  Association  of  Professional  Engineers  of 
Ontario;  and  the  over-representation  of  public  practitioners  on  the  Board  of 
Governors  of  the  Certified  General  Accountants  Association.  To  overcome 
the  distortions  which  do  appear  we  suggest  that  consideration  be  given  to  a 
replacement  of  at-large  elections  with  the  identification  of  specific 
constituencies  within  each  profession. 

In  coming  to  our  proposals  regarding  the  structures,  processes,  and 
composition  of  professional  bodies,  we  have  had  several  objectives.  We  have 
sought  to  ensure  that  the  structures  and  processes  of  such  bodies  are 
reasonably  comprehensible  to  all  interests  affected  by  their  decisions.  We 
have  sought  to  give  specific  non-professional  interests,  through  their 
representation  on  the  governing  bodies  of  professions,  the  opportunity  to 
bring  their  own  perspectives  to  bear  on  professional  policy-making  in  the 
first  instance,  and  also  to  ensure  that  they  have  access  to  information 


Table  7.10 

Society  of  Management  Accountants  of  Ontario:  Councillors  At-large 

and  Membership, by  Employment  Context 
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Table  7.11 

Certified  General  Accountants  Association  of  Ontario: 
Board  of  Governors  and  Membership  by  Employment  Context 


Employment  Context 

Board  of 
Governors,  1978 

% 

Membership, 

1978 

% 

Public  Practice 

22.7 

11.7 

Business  8c  Industry 

36.4 

45.4 

Government 

31.8 

32.9 

Academic 

9.1 

1.9 

Other 

— 

8.0 

TOTAL 

100.0 

99.9 

Source:  calculated  from  data  supplied  by 
Accountants  Association  of  Ontario. 

the  Certified  General 

regarding  professional  decisions  and  the  reasoning  behind  them.  Finally, 
we  have  suggested  that  various  professional  bodies  be  reasonably 
representative  of  the  entire  profession  along  a  number  of  relevant 
dimensions.  We  consider  the  achievement  of  a  balanced  representation  of 
professional  interests  to  be  the  mandate  of  the  professions  themselves;  we 
have  simply  noted  how,  in  some  cases,  apparent  distortions  in 
representation  might  be  redressed.  We  have  not,  furthermore,  proposed 
structuring  the  composition  of  the  governing  councils  of  professional 
bodies  to  reflect  in  some  sense  an  appropriate  “balance”  of  professional  and 
non-professional  interests.  Our  concern  has  simply  been  to  facilitate  two- 
way  communication  between  professional  and  non-professional  interests. 
The  ultimate  balancing  of  professional  and  non-professional  interests 
in  disputed  cases  is  a  matter  of  judgement  to  be  exercised  by  public 
authorities.  In  order  that  this  judgement  be  exercised  intelligently, 
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however,  there  must  be  avenues  whereby  those  who  disagree  with  the 
decisions  of  professional  bodies  can  register  their  disagreement  with  public 
authorities  who  have  the  ultimate  power  to  act  vis  a  vis  professional  bodies. 
We  now  turn  to  a  discussion  of  such  mechanisms. 

C.  Mechanisms  of  Review 

Delegated  state  powers  to  license  or  to  certify  are  still  state  powers.  The 
legislature  (including  the  Cabinet),  the  source  of  delegated  power,  needs  to 
maintain  the  ability  to  review  the  exercise  of  that  power.  Professional 
regulatory  bodies  must  be  accountable  to  the  Cabinet  and  to  the  legislature 
as  the  ultimate  public  authorities  in  our  system  of  government. 

Policy  may  be  made  in  the  application  of  regulations  as  well  as  in  their 
formulation;  therefore,  public  authorities  need  to  have  the  explicit  ultimate 
power  to  change  the  policies  of  professional  bodies  at  both  the  rule-making 
and  the  rule-applying  stages.  Furthermore,  since  the  making  and  applying 
of  professional  regulations  are  piecemeal  processes,  public  authorities  need 
the  opportunity  for  a  periodic  comprehensive  review  of  such  policies.  With 
regard  to  each  of  these  matters-the  making  of  professional  policy,  its  case- 
by-case  application  and  its  periodic  review- the  Cabinet  and  the  legislature 
have  a  number  of  options.  In  the  rest  of  this  chapter  we  shall  review  this 
variety  of  options  and  declare  our  own  preferences.  In  each  case,  we 
recognize  the  need  to  hold  professional  bodies  accountable  for  their  actions; 
but  we  are  equally  aware  that  excessive  state  monitoring  of  these  bodies  can 
undermine  the  relationship  of  trust  in  which  the  delegation  of  power  is 
grounded. 


1.  Review  of  Regulations 

Under  this  heading  we  need  first  to  consider  whether  public 
government  ought  to  retain  the  explicit  power  to  approve,  to  veto,  or  to 
initiate  professional  regulations;  and  second,  given  the  form  of  its  exercise, 
whether  this  regulatory  power  ought  to  be  lodged  with  a  minister,  with  the 
Lieutenant  Governor  in  Council,  with  the  legislature,  or  with  a  specially 
constituted  body. 

(a)  Approval,  veto  and  initiative 

In  law  and  engineering,  all  regulations  require  Lieutenant  Governor 
in  Council  approval.  In  architecture,  only  “disciplinary”  regulations 
require  approval  under  the  present  Act ;  under  the  OAA’s  proposals  for 
revisions  to  the  Act,  all  regulations  would  become  subject  to  approval.  In 
the  accounting  field,  neither  the  ICAO,  the  SMAO,  or  the  CGAAO 
currently  exercise  regulatory  power.  None  of  the  subordinate  legislation  of 
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the  Public  Accountants  Council  (which  would  disappear  under  our  pro¬ 
posals)  is  subject  to  approval. 

It  is  worth  noting  that  the  five  senior  licensing  or  certifying  bodies  in 
the  health  field  are,  under  The  Health  Disciplines  Act,  subject  to  closer 
ministerial  and  Cabinet  control  in  this  respect.  All  regulations  of  these 
bodies  are  subject  to  the  approval  of  the  Lieutenant  Governor  in  Council 
and  to  prior  review  by  the  Minister  of  Health;  furthermore,  the  Minister 
may  “request  a  Council  to  make,  amend  or  revoke  regulations”  regarding 
any  of  the  matters  within  its  jurisdiction.23 

The  requirement  for  Lieutenant  Governor  in  Council  approval  seems 
to  us  a  valid  one:  the  necessity  for  positive  action  makes  ultimate 
governmental  authority  for  professional  policy  clearer.24  Furthermore,  it 
provides  a  stage  in  the  policy-making  process  at  which  interests  affected  by 
professional  policies  can  voice  their  concerns  to  the  responsible  minister. 
The  question  of  whether  the  responsible  minister  or  the  Lieutenant 
Governor  in  Council  ought  to  be  able  to  initiate  regulations  in  the  area  of 
professional  policy  is  more  troublesome.  In  his  working  paper  for  the 
Professional  Organizations  Committee,  Peter  Aucoin  recommends  that  all 
regulations  of  the  licensing  bodies  in  these  professions  be  subject  to  Cabinet 
approval.  But  he  argues  that  only  the  legislature,  through  specific 
legislation,  be  empowered  to  impose  a  policy  upon  a  professional  body;  the 
Cabinet  ought  not  to  impose  such  requirements  through  regulation.  It  is 
the  legislature,  he  argues,  and  not  the  Cabinet,  which  delegates  authority  to 
the  professional  body,  and  only  the  legislature  ought  to  be  able,  in  effect,  to 
rescind  that  delegation  in  specific  instances.25  This  seems  to  us  to  be  a 
reasonable  position.  It  makes  the  procedure  for  imposing  a  policy  upon  a 
professional  body  more  cumbersome,  while  of  course  preserving  the 
potential  for  such  action.  In  such  circumstances,  a  reasonable  compromise 
between  a  professional  body  and  its  responsible  minister  (or  Cabinet)  is 
more  likely  than  is  unilateral  action  on  the  part  of  either  the  profession  or 
government. 

We  would  urge  that  all  regulations  made  by  professional  licensing  or 
certifying  bodies  be  subject  to  the  approval  of  the  Lieutenant  Governor  in 
Council  with  prior  review  by  the  responsible  minister;  but  that  ministerial 

23S.O.  1974,  c.  47,  s.  3(l)(e). 

24See  Government  of  Ontario,  Royal  Commission  on  the  Inquiry  into  Civil  Rights,  Report  (the 
McRuer  Report),  No.  1,  Vol.  3  (Ontario:  Queen’s  Printer,  1968),  p.  1171. 

25Aucoin,  op.  cit.,  p.  75. 
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or  Cabinet  power  not  extend  to  the  power  to  impose  regulations  upon  the 
professional  bodies.  Such  “reserve”  legislative  authority  ought  to  remain 
with  the  legislature. 

(b)  Regulations  versus  bylaws 

We  must  now  consider  the  types  of  promulgations  by  professional 
bodies  which  require  Lieutenant  Governor  in  Council  approval.  The 
general  public  policy  criterion  in  this  regard  has  been  that  promulgations 
regarding  matters  of  a  “policy”  nature  ought  to  require  such  approval, 
while  those  respecting  purely  housekeeping  or  administrative  matters  do 
not.  The  former  category  should  be  termed  “regulations”  requiring 
Lieutenant  Governor  in  Council  approval  and  “Gazetting”,  while  the 
latter  ought  to  be  termed  “bylaws”.  The  establishment  of  the  actual  powers 
of  professional  bodies,  however,  has  often  not  respected  this  distinction. 
The  fuzziness  of  the  distinction  in  practice  and  the  inconsistent  use  of  the 
terms  “regulations”,  “rules”,  and  “bylaws”  has  been  a  matter  of 
considerable  concern  for  over  a  decade  in  Ontario,  most  notably  expressed 
by  the  McRuer  Commission  and  the  Committee  on  the  Healing  Arts,26  and 
more  recently  by  the  Statutory  Instruments  Committee  of  the  legislature.27 

The  Health  Disciplines  Act  regularizes  the  distinction  between 
regulations  and  bylaws  regarding  the  five  senior  health  professions,  and 
requires  Lieutenant  Governor  in  Council  approval  for  the  former. 
Essentially,  this  legislation  provides  that  bylaws  deal  with 
“administrative”  matters  such  as  the  management  of  the  real  property  and 
other  financial  assets  of  the  professional  body,  with  the  calling  and  holding 
of  meetings  of  the  membership  and  of  governing  councils,  with  the 
appointment  of  non-statutory  committees,  and  with  “codes  of  ethics” 
(though  the  definition  of  “professional  misconduct”  is  a  matter  for 
regulation  under  the  legislation).  Regulations  are  to  deal  with  matters 
involving  “policy”,  such  as  standards  of  practice,  electoral  provisions, 
prescription  of  categories  of  membership  and/or  classes  of  licences, 
definition  of  professional  misconduct,  delegation  of  functions  to 
paraprofessionals,  etc. 

In  general,  we  favour  the  distinction  between  regulations  and  bylaws 
to  be  found  in  The  Health  Disciplines  Act.  We  are  sensitive  to  the  point  that 


26Government  of  Ontario,  Royal  Commission  on  the  Inquiry  into  Civil  Rights,  Report,  op.  cit.,  pp. 

1167-1171;  Government  of  Ontario,  Committee  on  the  Healing  Arts,  Report,  Vol.  3, op.  cit.,  pp.  52  ff. 
27Govemment  of  Ontario,  Standing  Committee  on  Statutory  Instruments,  First  Report,  mimeo.  (June, 
1978),  p.  46. 
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a  close  review  of  such  administrative  matters  as  financial  and  banking 
affairs  or  the  establishment  of  non-statutory  committees  is  not  only 
unnecessary  and  administratively  impractical  but  would  also  appear  to  cast 
doubt  on  the  trustworthiness  and  maturity  of  professional  bodies.  Beyond 
these  matters,  the  policies  of  professional  bodies  ought  to  be  framed  as 
regulations  subject  to  approval  and  publication.  Clearly,  policies  relating 
to  entry  into  the  profession  and  professional  conduct  must  take  such  a  form. 
Indeed,  in  this  sense,  The  Health  Disciplines  Act  does  not  go  far  enough. 
Although,  appropriately,  the  definition  of  “professional  misconduct”  is 
treated  there  as  a  matter  for  regulation  under  this  legislation,  codes  of  ethics 
are  left  to  be  promulgated  as  bylaws.  This  provision  appears  to  ignore  the 
important  role  of  codes  of  ethics  as  instruments  of  professional  policy.  In 
Part  IV  of  this  Study,  we  shall  emphasize  the  far-reaching  impact  of  the 
regulation  of  professional  conduct  within  licensed  areas  of  practice. 
(Indeed,  one  might  argue  that  such  regulation  is  as  important  to  the 
operation  of  professional  markets  as  is  the  control  of  entry.)  Many  of  the 
potential  gains  to  be  realized  by  allowing  for  professional  advertising,  for 
example,  could  be  lost  through  overly  rigid  ethical  rules  regarding 
appropriate  advertising.  Similarly,  we  have  sought  in  our  proposals  to 
encourage  collaboration  among  allied  professionals  and  paraprofessionals 
and  other  related  groups  in  the  provision  of  professional  services:  an  overly 
rigid  control,  through  ethical  rules,  of  the  kinds  of  relationships  which  may. 
be  established  among  professionals  and  paraprofessionals  could  frustrate 
such  collaboration.  These  are  only  potential  problems  at  this  stage,  of 
course,  and  clearly  some  control  of  professional  conduct  in  these  areas  is 
necessary.  Our  point  is  simply  that  control  of  professional  conduct, 
through  codes  of  ethics  or  otherwise,  must  take  the  form  of  regulations 
subject  to  Lieutenant  Governor  in  Council  approval. 


Furthermore,  we  believe  that  it  is  appropriate  for  the  state  to  maintain 
the  power  to  approve  subordinate  legislation  affecting  the  constitution  as 
well  as  the  policies  of  professional  licensing  and  certifying  bodies.  The 
Health  Disciplines  Act  appropriately  requires  that  electoral  provisions  be 
framed  as  regulations.  As  we  saw  in  section  B  of  this  chapter,  even  the 
minutiae  of  such  provisions  can  have  an  effect  on  the  representation  of 
intra-professional  interests,  and  ought  to  be  dealt  with  through 
regulations.  Again,  we  would  go  further  than  The  Health  Disciplines  Act 
in  suggesting  that  the  calling  and  procedures  of  meetings  of  council  and  of 
the  full  membership  of  governing  bodies  (matters  which  are  left  to  be  dealt 
with  in  bylaws  under  that  legislation)  are  “constitutional”  matters  better 
dealt  with  through  regulation. 
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The  legislation  governing  the  licensing  bodies  in  engineering, 
architecture  and  law  requires  some  change  in  order  to  bring  it  into  line  with 
the  distinction  between  bylaws  and  regulations  as  outlined  above.  In  each 
case,  some  matters  relating  to  electoral  provisions  (such  as  definition  of 
electoral  boundaries,  and  nominating  and  balloting  procedures)  are  left  to 
be  dealt  with  in  bylaws  and  ought  to  be  made  the  subject  of  regulations. 
Apart  from  that  point,  the  existing  distinction  between  the  subjects  of 
regulations  and  the  subjects  of  bylaws  seems  essentially  appropriate  in 
engineering  [although  section  9(2)  of  The  Professional  Engineers  Act 
provides  for  a  code  of  ethics  to  be  promulgated  without  Lieutenant 
Governor  in  Council  approval].  In  architecture,  the  distinction  in  the 
present  Act  interprets  bylaws  much  too  broadly,  allowing,  for  example,  for 
the  making  of  bylaws: 

...instituting  and  furnishing  means  and  facilities  for  the 
promotion  of  knowledge,  proficiency  and  a  high  standard  of 
ethics  in  all  things  relating  to  the  practice  of  architecture.28 

In  the  OAA’s  proposed  revisions  to  the  Act,  the  distinction  is  more 
appropriately  drawn,  although  certain  electoral  provisions  are  included  as 
subjects  of  bylaws. 

In  law,  the  changes  required  are  more  substantial.  T he  Law  Society  A  ct 
distinguishes  between  “regulations”  (requiring  Lieutenant  Governor  in 
Council  approval)  and  “rules”  (which  do  not  require  such  approval).  No 
mention  is  made  of  “bylaws”.  Matters  comprehended  within  the  “rule”- 
making  power,  however,  go  far  beyond  administrative  matters.  They 
involve  the  rights  and  privileges  of  various  categories  of  members;  electoral 
provisions;  continuing  education  programmes;  the  employment  of 
articling  students;  and  other  matters  of  policy.  We  suggest  that  the  category 
of  “rules”  be  abolished;  as  in  the  cases  of  the  other  professions,  matters  of 
policy  should  be  made  the  subject  of  regulation  and  only  administrative 
matters  should  be  the  subject  of  bylaws. 

One  further  point  regarding  regulations  under  The  Law  Society  Act 
needs  to  be  made.  The  definition  of  “professional  misconduct”  is, 
appropriately,  a  matter  to  be  dealt  with  through  regulations.  However, 
much  of  the  substance  of  the  definition  of  misconduct  is  contained  in 
commentary  upon  the  regulations,  in  the  Professional  Conduct  Handbook. 


28R.S.O.  1970,  c.  27,  s.  11(b). 
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It  must  be  made  clear  that  conduct  requirements  not  specifically  framed  as 
regulations  can  have  only  an  exhortatory  function. 

In  the  case  of  the  accounting  bodies—the  Institute  of  Chartered 
Accountants,  the  Society  of  Management  Accountants,  and  the  Certified 
General  Accountants  Association--the  question  of  a  distinction  between 
regulations  and  bylaws  has,  of  course,  not  arisen  to  date.  If  these  bodies 
assume  regulatory  powers  under  the  licensing  and  statutory  certification 
systems  which  we  have  recommended,  however,  their  enabling  statutes 
ought  to  make  such  a  distinction  according  to  the  criteria  which  we  have 
outlined  above. 

(c)  The  locus  of  responsibility  and  review 

In  making  these  proposals  for  ministerial  review,  Cabinet  approval, 
and  legislative  initiative,  we  must  take  into  account  the  actual  capabilities 
for  meaningful  review  of  the  regulations  of  professional  bodies  at  the 
ministerial,  Cabinet,  and  legislative  levels.  Ministry  staffs  vary  in  their 
expertise  and  orientation,  a  point  to  which  we  will  shortly  return.  At  the 
Cabinet  level,  there  is  currently  a  forum  for  the  review  of  regulations:  the 
Regulations  Committee  of  Cabinet  chaired  by  a  Cabinet  minister  and 
comprising  all  parliamentary  assistants.  Its  staff  support  consists  of  a 
Secretary  to  the  Committee  who  is  also  a  deputy  clerk  in  the  Cabinet  Office. 
Every  proposed  regulation  requiring  approval  by  the  Lieutenant  Governor 
in  Council  is  submitted  to  the  Regulations  Committee  unless  otherwise 
agreed  by  a  minister  and  the  chairman  of  the  Committee.  The  Committee 
meets  at  the  call  of  the  chairman,  usually  every  week.  Although  the 
Committee  is  charged  with  considering  regulations  on  their  merits,  it  is 
doubtful  that  regulations  receive  more  than  a  cursory  review:  the  flow  of 
regulations  is  heavy  (although  very  few  emanate  from  professional  bodies), 
and  the  staff  complement  is  slight. 

At  the  legislative  level,  we  are  impressed  by  the  vitality  of  the  recently 
resurrected  Statutory  Instruments  Committee,  a  standing  committee  of  the 
legislature.  The  Committee  reviews  all  regulations  published  in  the 
Ontario  Gazette.  Although  this  Committee  does  not  review  regulations  on 
their  merits,  it  is  contributing  to  the  improvement  of  the  system  of  the 
delegated  legislation  in  Ontario  by  reviewing  regulations  to  determine 
whether  they  are  intra  vires,  and  by  examining  the  enabling  statutes  to 
assess  how  well  they  accord  with  general  principles  which  ought  to  govern 
the  delegation  of  legislative  power.  In  this  latter  respect  it  treats  the  criteria 
set  out  by  the  McRuer  Commission  as  important  benchmarks. 
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In  general,  the  workloads,  staffs,  and  orientations  of  existing 
bureaucratic,  Cabinet,  and  legislative  bodies  charged  with  the  review  of 
regulations  regarding  the  four  professions  under  study  do  not  allow  for  a 
thoroughgoing  review  of  professional  regulations  on  their  merits.  For  this 
reason,  Professor  Aucoin  recommended  the  establishment  of  a  review  and 
evaluation  agency  attached  to  the  Regulations  Committee  of  Cabinet.  In 
his  view  such  an  agency: 

...should  serve  the  Regulations  Committee  of  Cabinet  but  its 
mandate  should  not  be  restricted  to  the  assessment  of  the 
“regulations”  submitted  to  this  Committee.  On  the  contrary  its 
terms  of  reference  and  the  size  and  the  character  of  its  staff  should 
enable  it  to  act  as  a  resource  to  this  Committee  for  the  purpose  of 
developing  a  policy  perspective  on  the  public  interest  in  the 
governing  of  the  professions.29 

Other  jurisdictions  have  gone  even  further  than  the  Aucoin 
recommendation.  Quebec  has  established  an  Office  of  the  Professions,  an 
agency  reporting  to  Cabinet  through  a  designated  minister  as  a  type  of 
“super-regulatory”  agency  over  all  professional  licensing  and  certifying 
bodies  in  the  province.  The  Office  is  empowered  to  make  regulations  in  a 
number  of  areas  specified  in  Quebec’s  omnibus  professional  legislation, 
The  Professional  Code ,  if  the  professions  themselves  fail  to  act  in  these 
areas. 

We  do  not  feel  that  such  a  super-regulatory  agency  is  appropriate  for 
the  regulation  of  the  four  professions  under  study.  Indeed,  the  Office  of  the 
Professions,  with  a  mandate  extending  to  some  thirty-eight  professional 
groups,  has  never  to  our  knowledge  used  its  regulatory  power.  Its  activities 
have  been  devoted  much  more  to  research  and  to  policy-making  regarding  i 
the  recognition  of  new  professional  groups.  Indeed,  the  existence  of  the  i 
Office  appears  to  have  provided  something  of  a  lightning  rod  for  groups 
seeking  self-regulatory  status. 

Professor  Aucoin’s  recommended  strategy  of  requiring  Cabinet  i 
approval  for  all  professional  regulations  and  increasing  Cabinet’s  jj 
capability  to  review  effectively  such  regulations  is  more  attractive  to  us.  a 
Even  here,  however,  we  have  reservations.  As  noted,  the  flow  of  professional 
regulations  is  light.  Since  1970  the  number  of  regulations  emanating  from  tf 
all  four  professions  under  study  has  been  as  follows:  two  in  1970,  one  in 


29Aucoin,  op.  cit.,  p.  109. 
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1971,  none  in  1972,  four  in  1973,  one  in  1974,  two  in  1975,  none  in  1976,  and 
Dne  in  1977.  One  of  these  regulations  involved  The  Architects  Act,  six 
involved  The  Law  Society  Act  or  regulations  thereunder,  and  four  involved 
The  Professional  Engineers  Act.  A  number  of  these  regulations  involved 
substantive  matters,  such  as  disposition  of  complaints,  admission  of 
nembers,  and  specialty  designations;  nonetheless,  this  workload  would  not 
ippear  to  be  sufficient  to  keep  a  review  agency  staffed  and  active  at  the  level 
lecessary  to  make  it  effective.  While  Professor  Aucoin  recommends  that  the 
nandate  of  the  review  and  evaluation  agency  extend  beyond  consideration 
)f  proposed  regulations,  the  orientation  of  this  agency,  by  virtue  of  its 
ocation,  would  be  to  focus  on  particular  regulations  as  they  are  proposed. 

Given  what  appears  to  be  the  administrative  impracticality  of  a 
nechanism  for  central  review  of  professional  regulations  prior  to  approval, 
ve  are  left  with  the  need  to  locate  this  responsibility  at  the  ministerial  level, 
t  remains  to  consider  the  choice  of  the  Cabinet  portfolio  in  which  such 
esponsibility  is  to  be  located  for  the  four  professions  under  review.  There  is 
io  particular  magic  in  locating  this  responsibility  in  the  Attorney 
General’s  portfolio.  The  responsibility  for  The  Public  Accountancy  Act, 
or  example,  was  at  one  time  held  by  the  Minister  of  Financial  and 
Commercial  Affairs  (now  Consumer  and  Commercial  Relations), 
ndeed,  Consumer  and  Commercial  Relations  seems  a  logical  portfolio 
ince  Cabinet  requires  more  than  a  legalistic  review  of  regulations  prior  to 
granting  or  withholding  its  approval-rather  it  needs  an  assessment  of  the 
mpact  of  professional  regulations  on  a  wide  range  of  interests,  particularly 
ipon  consumers  and  third  parties.  The  orientation  of  the  Consumer  and 
Commercial  Relations  portfolio  seems  appropriate  in  this  regard.  On  the 
1>ther  hand,  the  supervision  of  the  legal  profession  seems  to  belong  rather 
laturally  to  the  Attorney  General.  It  would  also  seem  appropriate  to  locate 
esponsibility  for  all  four  professions  within  the  same  portfolio  given  the 
iiieed  to  establish  and  maintain  some  staff  expertise  and  review.  One 
possible  solution  would  be  to  locate  responsibility  at  the  level  of  the  Justice 
*olicy  field  which  comprises  both  the  relevant  portfolios,  and  where  the 
orientation  is  already  one  of  reviewing  the  initiatives  of  operating  agencies 
•f  government  and  advising  for  or  against  Cabinet  approval.  The  staff  of 
le  Justice  Policy  Secretariat  would  in  such  a  case  be  able  to  draw  upon  the 
taffs  of  both  the  Consumer  and  Commercial  Affairs  and  of  the  Attorney 
Ceneral  in  assessing  professional  regulations.30 

■■  '  ■  ■  ....  ■  ■■  ■■■  i  ■  ■■  i  ■  .  ...  - ■■■■  ■  ■■  ■  ■  ■  ,  i  . 

The  policy  fields  are  rather  recent  and  not  yet  well-established  innovations  in  the  Ontario 
government,  however;  if  they  were  to  be  disbanded  at  some  future  point,  the  Attorney  General  might 
resume  responsibility  for  these  professions. 
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Ideally,  the  capacity  for  review  of  regulations  prior  to  approval  ought 
to  be  further  strengthened;  but  as  demonstrated  above  it  is  difficult  to 
conceive  of  an  administratively  practical  mechanism  for  doing  so.  We 
prefer  to  encourage  public  review  of  the  activities  of  professional  licensing 
and  certifying  bodies  through  two  other  mechanisms,  one  narrower  and 
one  broader  than  an  intensive  review  of  regulations.  In  the  remainder  of  this 
chapter,  we  propose  that  those  decisions  of  professional  bodies  which 
directly  affect  individuals  be  subject  to  appeal  on  a  case- by-case  basis  to  the 
courts  or  to  the  Ombudsman  as  appropriate.  We  shall  further  propose 
mechanisms  allowing  for  the  maintenance  of  a  comprehensive  information 
base  with  respect  to  the  activities  of  the  professional  bodies,  and  allowing 
for  the  possibility  of  a  comprehensive  periodic  review  of  this  information. 
Let  us  consider  each  of  these  sets  of  proposals  in  turn. 

2.  Alternative  Mechanisms  for  the  Appeal  of  Decisions  by 
Professional  Bodies 

In  section  B  of  this  chapter,  we  suggested  that  the  establishment  of 
complaints,  registration,  and  discipline  committees  be  required  by  statute 
in  each  profession,  and  that  the  statutes  clearly  outline  their  composition, 
their  procedures,  and  the  routes  of  appeal  from  their  decisions.  We  began 
from  the  premise  that  individuals  affected  by  the  exercise  of  regulatory 
power,  either  direct  or  delegated,  must  have  an  opportunity  to  be  heard  by 
those  exercising  the  power,  and  must  have  avenues  of  recourse  from  their 
decisions.  We  argued  for  the  creation  of  forums  for  informal  hearings,  for 
the  recognition  of  rights  to  formal  hearings,  and  for  the  specification  of 
routes  of  appeal  from  formal  hearings  to  the  courts.  We  wish  now  to 
consider  whether  these  proposed  changes  to  the  internal  structures  and 
processes  of  professional  bodies,  together  with  the  ultimate  appeal  to  the 
courts,  obviate  the  need  for  any  other  review  of  the  decisions  of  professional 
bodies  in  individual  cases. 

In  Ontario  presently,  there  are  two  major  bodies  which  are  relevant  in 
this  context:  the  Health  Disciplines  Board,  and  the  office  of  the 
Ombudsman.  Let  us  consider  briefly  each  of  these  mechanisms,  and  their 
possible  applicability  to  the  professions  under  review. 

(a)  The  Health  Disciplines  Board 

The  Health  Disciplines  Board,  established  under  The  Health 
Disciplines  Act  of  1974, 31  is  composed  of  seven  members  appointed  by  the 


31S.O.  1974,  c.  47.  s.  6. 
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Lieutenant  Governor  in  Council.  The  membership  is  “lay”;  that  is,  Board 
members  must  not  be  registered  members  of  any  of  the  five  health 
professions  to  which  The  Health  Disciplines  Act  applies.  The  Health 
Disciplines  Board  possesses  no  general  regulatory  powers;  rather  it 
functions  as  an  appeal  tribunal.  It  is  empowered  to  hear  appeals  from  the 
Complaints  and  Registration  Committees  of  the  Colleges  of  Dentistry, 
Medicine,  Nursing,  Optometry,  and  Pharmacy.  Furthermore,  the  Board 
possesses  the  powers,  upon  application,  to  require  the  Complaints 
Committee  of  a  professional  college  to  dispose  of  a  complaint;  upon  the 
failure  of  that  Committee  to  act,  the  Board  is  empowered  to  undertake  an 
investigation  of  the  complaint  with  all  of  the  powers  of  investigation  of  the 
Complaints  Committee.  After  reviewing  each  case  of  complaint,  the  Board 
is  empowered  to  confirm  the  decision  of  the  Complaints  Committee,  make 
recommendations  to  the  Complaints  Committee,  or  require  the 
Complaints  Committee  to  take  such  action  as  the  Committee  is  authorized 
to  do  under  the  Act.  In  cases  of  appeal  from  Registration  Committee 
decisions  the  Board  conducts  its  hearings  in  accordance  with  The  Statutory 
Powers  Procedure  Act,  1971, 32  except  that  such  hearings  are  held  in  camera, 
unless  the  complainant  requests  otherwise  and  the  hearing  does  not  involve 
matters  of  public  security  or  the  disclosure  of  intimate  financial  or  personal 
matters.  Upon  the  hearing  or  review  of  a  case,  the  Board  may  confirm  the 
decision  of  the  Registration  Committee,  refer  the  matter  back  to  the 
Registration  Committee  with  recommendations,  require  the  Registration 
Committee  to  register  the  applicant  subject  to  such  conditions  as  the  Board 
considers  appropriate,  or  require  the  Registration  Committee  to  permit  the 
applicant  to  take  qualifying  examinations  or  additional  training  as  a 
condition  for  registration.  Between  September  30,  1975  and  December  31, 
1976,  the  Board  heard  85  appeals  related  to  complaints,  and  66  related  to 
refusals  of  registration.  The  disposition  of  these  cases  is  summarized  in 
Table  7.12. 

(b)  The  Ombudsman 

The  Ontario  Ombudsman  is  a  parliamentary  official:  he  is  appointed 
by  the  Lieutenant  Governor  in  Council  “on  the  address  of”  (that  is, 
pursuant  to  a  resolution  of)  the  Legislative  Assembly;33  and  he  must  submit 
an  annual  report  to  the  legislature.  His  jurisdiction  extends  to  most 
Ontario  government  departments  and  agencies,  but  does  not  extend  to 
decisions  of  Cabinet,  the  courts,  municipal  governments,  and  certain  other 

'  "  . .  — ■■  ■  ■  .  .  ■  ■■  ■■  ■■  ■  - 
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Table  7.12 


Health  Disciplines  Board:  Disposition  of  Cases, 
September  30,  1975  to  December  31,  1976 


Disposition  of  Case 

Complaints 

Registration 

Referred  to  college 

18 

5 

Withdrawn 

1 

2 

Interim  decision 

2 

1 

Confirmed  decision 

64 

58 

TOTAL 

85 

66 

Source:  Government  of 
Report ,  1916 ,  p. 

Ontario,  Health 
5. 

Disciplines  Board,  Annual 

bodies  (such  as  professional  regulatory  bodies)  not  currently  considered 
governmental  organizations  under  The  Ombudsman  Act.  Within  his 
jurisdiction,  he  is  charged  with  the  investigation  of  complaints  only  after 
all  available  routes  of  appeal  have  been  exhausted.  The  grounds  on  which 
he  may  consider  a  case  and  make  his  determination  are  generally  broader 
than  those  which  are  usually  applied  by  the  courts  in  such  cases:  they 
involve  the  merits  of  the  case  as  well  as  considerations  of  process.34  With 
respect  to  these  complaints,  his  powers  are  only  those  of  persuasion  and 
publicity:  he  and  his  staff  may  explain  the  circumstances  of  a  decision  to  a 
complainant;  they  may  advise  the  complainant  of  other  routes  of  appeal 
where  the  contact  is  premature  or  the  case  is  outside  the  Ombudsman’s 
jurisdiction;  they  may  effect  a  compromise  between  the  complainant  and 


J4S.O.  1975,  c.  42,  s.  22(1),  allows  the  Ombudsman  to  take  action: 

...  where,  after  making  an  investigation  under  this  Act,  the  Ombudsman  is  of  opinion  that 
the  decision,  recommendation,  act  or  omission  which  was  the  subject-matter  of  the 
investigation, 

(a)  appears  to  have  been  contrary  to  law; 

(b)  was  unreasonable,  unjust,  oppressive,  or  improperly  discriminatory,  or  was  in 
accordance  with  a  rule  of  law  or  a  provision  of  any  Act  or  a  practice  that  is  or  may 
be  unreasonable,  unjust,  oppressive,  or  improperly  discriminatory; 

(c)  was  based  wholly  or  partly  on  a  mistake  of  law  or  fact;  or 

(d)  was  wrong. 
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the  government  agency  in  the  case;  or  they  may  recommend  a  course  of 
action  to  the  agency  involved.  If  none  of  the  above  methods  of  resolving  the 
case  are  successful,  the  case  may  be  referred  to  the  Premier  or  to  the 
legislature. 

In  the  period  from  July  11,  1976  to  March  31,  1977,  the  Ombudsman’s 
office  dealt  with  5,076  complaints--3,230  in  areas  officially  outside  its 
jurisdiction.  (Even  for  cases  outside  its  jurisdiction  it  was  able  to  provide 
some  assistance,  largely  by  directing  the  complainant  to  an  appropriate 
body,  in  95%  of  the  cases.)  It  was  able  to  resolve  1,381  complaints;  in  767 
cases,  the  Ombudsman  favoured  the  complainant,  in  610  cases  he  favoured 
the  “government  organization’’,  and  in  4  cases  the  Ombudsman’s 
recommendation  was  rejected  by  the  government  organization.35 

The  largest  categories  of  complaints  handled  by  the  Ombudsman  were 
those  relating  to  correctional  institutions  and  to  the  Workmen’s 
Compensation  Board  (1,016  and  489  complaints  respectively).36  As  regards 
the  professions  under  review  here  (which,  as  noted,  are  outside  his 
jurisdiction)  the  Ombudsman  reports  receiving  171  complaints  regarding 
lawyer-client  relations  and  31  relating  to  the  Law  Society.37  Complaints 
regarding  engineering,  architectural,  or  accounting  professionals  or 
organizations  are  not  reported  separately. 

(c)  Application  to  the  professions  under  review 

In  the  first  place,  ought  we  to  consider  an  analogue  to  the  Health 
Disciplines  Board  in  the  professions  under  review?  The  Board  is  essentially 
a  mechanism  for  ensuring  that  complainants  before  professional  bodies 
cannot  unilaterally  be  denied  a  hearing.  Our  earlier  proposal  that  both 
complaining  clients  and  refused  applicants  be  granted  a  statutory  right  to 
demand  a  formal  hearing  (while  providing  that  the  exercise  of  that  right 
would  entail  the  risk  of  bearing  the  full  costs  of  the  action)  would  have  the 
same  effect.  We  have  chosen  to  propose  a  formalization  of  the  processes  of 
professional  bodies  themselves,  rather  than  a  structural  change  such  as  that 
implied  in  the  Health  Disciplines  Board  model.  Both  of  these  alternatives- 
the  formalization  of  procedures  and  the  elaboration  of  structures-are 
costly,  and  it  is  necessary  that  we  justify  the  reasons  for  our  choice  by 
weighing  the  costs  of  these  alternatives  against  their  likely  benefits. 


35Govemment  of  Ontario,  Ontario  Ombudsman,  Second  Report,  July  1976  -  March  1977  (Ontario: 

Office  of  the  Ombudsman,  1977),  p.  157. 

™Ibid.,  p.  136. 

'Ubid.,  p.  137. 
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To  address  this  question  intelligently,  we  need  to  think  about  the 
volume  and  the  nature  of  the  workload  for  an  external  body  such  as  the 
Health  Disciplines  Board  which  might  be  generated  in  these  professions. 

We  suspect  that  the  workload  and  orientation  of  an  appeal  body  for 
non-members,  at  least  with  respect  to  engineering,  architecture,  and 
accounting,  would  be  considerably  different  from  that  of  the  Health 
Disciplines  Board.  As  just  noted,  the  majority  of  cases  dealt  with  by  the 
Health  Disciplines  Board  have  to  do  with  client  complaints  as  opposed  to 
refusals  of  registration.  On  the  basis  of  our  earlier  discussion  of  the  volume 
of  client  complaints  and  the  scope  for  appeal  from  the  decisions  of 
registration  committees,38  it  is  reasonable  to  assume  that  the  workload  of  an 
appeal  tribunal  in  the  four  professions  under  review  would  be  lighter,  more 
miscellaneous,  and  generally  more  heavily  weighted  towards  appeals 
against  registration  decisions  than  is  the  case  in  the  health  professions.  This 
workload  is  not  likely  to  be  sufficient  to  justify  the  establishment  of  a 
separate  tribunal.  Nor  would  we  advise  expanding  the  mandate  of  the 
Health  Disciplines  Board  to  include  these  professions.  In  the  first  place, 
responsibility  for  the  Health  Disciplines  Board  is  currently  located  within 
the  portfolio  of  the  Minister  of  Health,  a  location  which  is  fair  and 
reasonable  in  the  current  context,  but  which  would  be  inappropriate  for  a 
Board  with  an  expanded  mandate.  It  is  difficult  to  conceive  of  a  portfolio 
which  could  comfortably  include  responsibility  for  all  professional  bodies 
in  this  province:  as  we  saw  earlier,  it  is  difficult  enough  to  conceive  of  a 
portfolio  which  can  comfortably  embrace  the  four  professions  under  review 
here.  In  a  situation  where  professions  are  accountable  to  different  ministers, 
the  location  of  a  pan-professional  appeal  board  presents  problems. 
Furthermore,  it  seems  counterproductive  to  introduce  the  miscellaneous 
workload  discussed  above  into  the  relatively  smoothly  functioning 
operations  of  the  Health  Disciplines  Board. 

It  seems  more  appropriate,  rather,  to  ensure  in  statute  that,  in  matters 
involving  client  complaints  or  the  refusal  of  a  licence,  individuals  have  an 
opportunity  to  be  heard  informally,  and  a  right  to  be  heard  formally,  by 
professional  bodies  in  the  first  instance.  Formal  cases  involving  refusals  of  a 
licence,  like  those  involving  the  suspension  or  revocation  of  a  licence,  could 
then  be  appealed  directly  to  the  courts.  As  we  noted  earlier,  one  of  the  major 
effects  of  this  statutory  right  might  be  to  encourage  the  informal  resolution 
of  disputes. 


S8See  earlier  in  this  chapter,  section  B.l,  “Committee  Structure  and  Process”. 
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It  may  be  possible  to  encourage  an  informal  resolution  of  disputes  even 
further  by  providing  an  alternative  to  the  formal  hearing  route. 
Specifically,  we  suggest  that  it  may  be  appropriate  to  expand  the 
Ombudsman’s  jurisdiction  to  include  professional  organizations:  the  staff 
is  oriented  to  a  miscellaneous  workload  and  to  informal  mediation,  and  it 
has  already  dealt  with  matters  involving  professional  organizations  in  a 
preliminary  way. 

If  the  Ombudsman’s  jurisdiction  were  so  extended,  recourse  to  his 
office  would  be  afforded  not  only  to  complaining  clients,  but  also  to  refused 
applicants  and  to  those  whose  registration  had  been  suspended  or  revoked, 
after  they  had  exhausted  their  routes  of  appeal  to  the  courts.39  Such 
individuals  may  well  choose  to  lodge  a  complaint  to  the  Ombudsman,  since 
the  grounds  on  which  he  may  consider  a  case  are  generally  broader  than 
those  used  by  the  courts.  Although  the  Ombudsman  would  not  be  able  to 
impose  a  decision  upon  any  professional  body,  in  cases  involving  either 
complaints,  registration,  or  discipline,  affected  individuals  might  hope 
that  his  powers  of  publicity  and  persuasion  might  eventuate  in  a  change  of 
decision  or  policy  on  the  part  of  a  professional  body.  Indeed,  we  believe  that 
the  extension  of  the  Ombudsman’s  jurisdiction  in  this  respect  is  consistent 
with  our  general  approach  in  this  chapter-namely,  that  there  ought  to  be 
opportunities  for  open  discussion  of  professional  policies,  while  retaining 
initiative  in  the  hands  of  professional  bodies  and  ultimate  authority  in  the 
hands  of  the  Lieutenant  Governor  in  Council  and  the  legislature. 

D.  Periodic  Review 

Having  dealt  with  issues  involving  the  review  of  regulations  as  they  are 
promulgated,  and  the  review  of  the  decisions  of  professional  committees  on 
a  case-by-case  basis,  we  recognize  the  need  to  provide  an  opportunity  for  an 
overall  assessment  of  the  activities  of  professional  bodies  on  a  continuing  or 
at  least  a  periodic  basis.  General  policy  trends  and  their  correspondence 
with  changing  professional  technology  and  with  broad  public  concerns  are 
not  always  apparent  in  disjointed  regulatory  or  quasi-judicial  review  and  a 
more  comprehensive  approach  is  necessary  to  discern  these  trends. 
Furthermore,  the  limitations  of  the  approaches  which  we  discussed  in 
sections  B  and  C  above  are  acceptable  in  a  context  in  which  comprehensive 
reviews  are  possible.  Again,  a  number  of  mechanisms  for  continuing  or 
periodic  review  of  professional  policy  are  possible,  and  we  shall  outline 


39In  fact  the  Ombudsman  currently  may  deal  with  some  such  cases  in  the  health  professions,  despite  the 
fact  that  he  does  not  have  jurisdiction  with  respect  to  the  regulatory  bodies  themselves,  since  his 
jurisdiction  does  extend  to  the  Health  Disciplines  Board,  according  to  a  recent  Ontario  Supreme  Court 
interpretation. 
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them  together  with  our  assessment  of  their  appropriateness  in  the  context  of 
the  professions  under  study.  Whatever  mechanism  is  chosen,  it  must 
provide  for  the  bringing  to  bear  of  the  perspectives  of  a  wide  variety  of 
interested  parties,  and  must  provide  for  the  maintenance  of  a  solid  base  of 
information  regarding  the  demography  and  the  practice  of  these 
professions  and  the  activities  of  professional  bodies  over  time.  Furthermore, 
it  must  provide  for  public  discussion  and  awareness  of  such  information 
and  of  the  arguments  relating  to  professional  policy. 

1.  Bureaucratic  Agencies 

One  possible  mechanism  for  the  ongoing  review  of  professional  policy 
is  a  bureaucratic  unit  located  either  within  a  ministry  or,  as  Professor 
Aucoin  recommends,  at  the  Cabinet-committee  level.  Despite  the 
permanent  nature  of  such  a  body,  the  review  of  each  particular  profession 
might  well  be  periodic:  the  focus  of  attention,  research,  and  evaluation  in 
the  agency  might  rotate  among  the  various  professions  within  its  compass. 
Such  a  body  would  provide  for  the  development  of  expertise  in  professional 
matters  over  time  on  the  part  of  reviewers.  We  have,  however,  several 
reservations  regarding  the  establishment  of  such  an  agency.  In  the  first 
place,  as  in  the  case  of  regulatory  review,  we  are  not  convinced  that  the 
workload  of  such  a  body,  even  if  it  were  involved  in  intensive  rotating 
reviews,  would  be  such  as  to  keep  its  staff  funded  and  active  at  the  level 
necessary  for  its  effectiveness.  In  the  second  place,  in  order  to  be  effective, 
such  a  body  would  require  access  to  the  sort  of  information  regarding  the 
demography  and  practice  of  the  profession  and  the  activities  of  the 
professional  bodies  to  which  we  alluded  earlier.  But  as  a  bureaucratic 
agency  it  would  not  have  the  power  to  compel  the  production  of 
information  or  documents,  and  frankly  it  is  not  certain  that  a  bureaucratic 
agency  would  have  sufficient  legitimacy  in  the  eyes  of  professional  bodies 
that  their  voluntary  cooperation  would  be  forthcoming. 

Both  of  these  problems  might  be  addressed  by  establishing  a  separate 
agency  with  regulatory  powers  as  well  as  a  review  and  research  capability, 
and  with  powers  to  compel  the  production  of  information.  (Such  a  body 
would  be  on  the  model  of,  but  more  powerful  than,  the  Quebec  Office  of  the 
Professions,  which  lacks  the  latter  power.)  A  regulatory  body  along  these 
lines  has  been  proposed  in  a  working  paper  prepared  for  the  Professional 
Organizations  Committee.40  The  authors  propose  the  establishment  of  an 


40Selma  Colvin,  David  Stager,  Larry  Taman,  Janet  Yale,  Frederick  Zemans,  The  Market  for  Legal 
Services;  Paraprofessionals  and  Specialists,  Working  Paper  #10  prepared  for  the  Professional 
Organizations  Committee  (1978),  pp.  416  ff. 
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agency  with  the  authority  to  promulgate  regulations  and  interpretive 
rulings  regarding  lines  of  demarcation  among  professional  and 
paraprofessional  groups,  and  regarding  related  matters  such  as  training 
and  supervision. 

There  is  much  merit  in  this  suggestion,  and,  for  that  matter,  in  the 
Quebec  model  as  well.  However,  we  reject  the  proposal  of  a  super- 
regulatory  agency  for  a  number  of  reasons.  Let  us  first  consider  the  proposal 
that  such  a  body  is  necessary  to  resolve  “jurisdictional”  disputes.  Although 
technological  and  economic  developments  do  require  change  in  the 
definition  of  professional  scopes  of  practice  over  time,  these  developments 
do  not  occur  so  rapidly  that  a  permanent  agency  is  required  to  review  lines 
of  demarcation  on  an  ongoing  basis.  The  existence  of  such  an  agency  would 
make  for  considerable  instability  in  systems  in  which  individuals  make 
large  investments  of  “human  capital”  in  training  for  professional 
occupations  and,  in  fairness,  deserve  some  consistency  in  the  rules  affecting 
the  returns  to  that  investment.  Furthermore,  it  is  likely  that  such  a  body, 
like  the  Quebec  Office,  would  function  as  something  of  a  “lightning  rod” 
attracting  groups  seeking  professional  status. 

The  case  for  such  a  super-regulatory  and  review  agency  to  oversee  the 
regulation  of  professional  conduct  within  established  scopes  of  practice  is 
one  which  we  have  discussed  and  rejected  above  in  the  context  of  our 
discussion  of  the  review  of  regulations.  We  believe  that  the  powers  of  such  a 
body  would  be  excessive,  that  they  would  signal  an  unwarranted  lack  of 
trust  in  professional  bodies,  and  indeed  that,  by  undermining  the  trust 
relationship  between  the  professional  bodies  and  the  state,  they  would  be 
very  difficult  to  exercise  effectively.  Where  the  conditions  for  self-regulation 
as  outlined  in  Chapter  4  prevail,  the  introduction  of  such  a  super- 
regulatory  and  review  body  would  move  the  regulatory  system 
inappropriately  and  uncomfortably  in  the  direction  of  direct  state 
regulation. 

2.  Advisory  Bodies41 

Another  model,  more  familiar  in  the  Ontario  context,  is  that  of  the 
advisory  committee:  a  specially  constituted  body,  composed  of  Lieutenant 
Governor  in  Council  or  ministerial  appointees,  drawn  from  outside  the 


41For  a  fuller  discussion  of  advisory  bodies  in  the  Ontario  context,  see  Linda  Kahn,  “Mechanisms  for  the 
Governmental  Review  of  Professional  Legislation,”  internal  working  document  prepared  for  the 
Professional  Organizations  Committee  (1979)  (available  upon  request  to  the  Professional 
Organizations  Committee). 
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civil  service  for  the  purpose  of  advising  the  minister  on  matters  of  policy 
and  possessing  no  executive  powers  of  their  own.  Relevant  examples  in 
Ontario  are  the  Ontario  Council  of  Health,  and  the  Ontario  Council  on 
University  Affairs. 

The  Ontario  Council  of  Health  is  composed  of  some  seventeen 
ministerial  appointees  drawn  from  within  and  without  the  medical  and 
non-medical  health  professions  and  disciplines.  Through  the  mechanism 
of  task  force  reports,  usually  issued  in  public  form,  it  advises  the  Minister  of 
Health  on  a  number  of  issues  of  policy  relating  to  the  delivery  of  health  care, 
including  the  role  of  various  health  professionals.  The  Ontario  Council  on 
University  Affairs,  a  newer  body  whose  independence  nonetheless  appears 
to  be  established,  is  composed  of  twenty  Lieutenant  Governor  in  Council 
appointees  drawn  from  university  faculty,  students,  and  staff;  business; 
labour;  and  “the  public  at-large”.  Its  role  is  to  advise  the  Minister  of 
Colleges  and  Universities,  through  memoranda  which  must  be  made 
public,  regarding  budgetary  allocations  and  other  policy  issues  related  to 
universities  in  Ontario.  Both  of  these  advisory  committees  have  a  full-time 
chairman  and  staff. 

Both  of  these  bodies  appear  to  have  been  fairly  successful  in 
“buffering”  between  government  on  the  one  hand  and  institutions 
(universities  and  health  professions)  with  strong  traditions  of  autonomy  on 
the  other.  At  least  in  that  respect,  they  appear  to  provide  relevant  models  for 
a  review  agency  in  our  context.  A  committee  based  on  such  a  model  would 
almost  certainly  be  less  corrosive  of  trust  than  would  a  bureaucratic  agency. 
It  would  bring  a  balance  of  perspectives  to  bear  on  issues  of  professional 
policy,  and,  as  opposed  to  a  bureaucratic  agency,  it  would  have  the  major 
advantage  of  publicly  reporting.  Hence,  it  could  provide  for  informed  and 
balanced  discussion  of  professional  policy  in  a  context  broader  than  that 
afforded  either  by  bureaucratic  agencies  or,  at  least  currently,  by 
professional  governing  bodies. 

However,  again  we  have  doubts  about  the  workload  of  such  a  body,  and 
hence  about  its  capacity  to  attract  and  maintain  staff  members  with  the 
experience  and  credibility  necessary  to  make  it  effective.  The  contexts  in 
which  the  Ontario  Council  of  Health  and  the  Ontario  Council  of 
University  Affairs  operate  differ  from  the  contexts  of  the  professions  under 
study  here  in  important  respects.  The  Ontario  government  is  directly 
involved  in  the  operation  of  the  health  care  delivery  and  university  systems 
in  this  province,  and  these  systems  account  for  the  majority  of  government 
spending.  Accordingly,  government  maintains  a  constant  and  immediate 
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concern  with  issues  in  these  areas  and  a  constant  need  for  considered  and 
credible  advice.  Such  is  not  the  case  with  respect  to  professional  regulation 
of  accounting,  architecture,  engineering  and  law.  The  state  powers 
involved  here  are  regulatory,  not  fiscal,  and  they  have  been  delegated  to 
professional  bodies.  The  exercise  of  regulatory  power  and  the  exercise  of 
spending  power  are  both  important  governmental  functions.  Nevertheless, 
the  intensity  of  ongoing  government  involvement  and  concern  are,  for  the 
reasons  just  noted,  different  in  the  health  care  delivery  and  university 
systems  than  they  are  in  the  professional  regulatory  systems  under  review 
here. 


Again,  a  possible  response  to  these  problems  would  be  to  consider  a 
broader  mandate  for  the  advisory  committee:  to  extend  its  overview 
functions  to  include  all  professional  bodies  in  the  province,  including  those 
in  the  health  professions.  With  respect  to  the  health  professions,  the 
mandate  of  this  committee  would  be  different  from  that  of  the  Ontario 
Council  of  Health  since  its  focus  would  be  on  regulatory  policy  in  the 
health  professions  and  not  upon  the  operation  of  the  health  care  delivery 
systems.  We  argued  earlier  against  extending  the  mandate  of  the  Health 
Disciplines  Board  to  include  other  professions  on  the  basis  that  the  choice 
of  the  Cabinet  portfolio  in  which  to  lodge  responsibility  for  such  a  body 
would  be  problematic,  and  more  importantly,  that  an  expansion  of  its 
mandate  would  disrupt  and  change  the  workload,  procedures,  and 
relationships  of  a  fairly  smoothly  functioning  Board.  Furthermore,  the 
established  orientation  of  the  Board,  shaped  in  the  context  of  the  health 
professions,  might  in  some  respects  not  be  relevant  to  a  broader  range  of 
professions,  and  might  prove  difficult  to  change.  In  this  case,  however,  the 
merits  of  establishing  a  new  credible  and  competent  body  might  outweigh 
the  administrative  problems  involved.  In  establishing  such  a  body, 
government  would  be  starting  de  novo,  and  not  disrupting  the  operation  of 
an  existing  board  with  established  procedures,  relationships  and 
orientations. 

In  summary,  an  “Ontario  Council  on  Professional  Affairs”--composed 
of  lay,  paraprofessional,  and  professional  representatives;  conducting 
research  and  evaluation  regarding  public  policy  towards  the  professions; 
and  publicly  reporting  to  a  responsible  minister--is  an  intriguing  and 
attractive  prospect.  It  would  bring  to  bear  a  balance  of  interests  upon  the 
consideration  of  issues  of  professional  policy,  would  provide  for  the 
development  and  maintenance  of  an  ongoing  information  base  regarding 
the  professions,  would  allow  for  the  development  of  expertise  in  drawing 
upon  such  an  information  base,  would  foster  public  discussion  of  issues, 
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and  would  be  consonant  with  the  relationship  of  trust  in  which  the 
delegation  of  professional  regulatory  power  is  grounded.  However,  like  the 
super-regulatory  body  discussed  above,  it  risks  playing  the  lightning  rod 
function,  of  attracting  claimants  for  professional  status.  And  like  a  super- 
regulatory  body,  it  has  another  major  disadvantage:  it  involves  the 
establishment  of  yet  another  semi-independent  body  in  a  governmental 
system  already  over-burdened  with  such  entities.  This  ought  not  to  be  a 
crippling  disadvantage:  a  reduction  in  the  number  of  such  bodies  is  better 
achieved  by  pruning  those  of  little  value  than  by  refusing  to  establish  bodies 
with  the  potential  for  a  real  contribution  to  informed  and  effective  public 
policy-making.  Nonetheless,  we  ought  not  to  advocate  such  an  approach 
until  we  have  exhausted  the  possibilities  that  currently  available 
mechanisms  might  provide  for  a  similar  contribution  to  public  policy 
development.  It  appears  to  us  that  a  more  attractive  alternative  does  exist, 
namely,  the  legislative  committee. 

3.  Legislative  Committees42 

We  consider,  now,  locating  the  responsibility  for  comprehensive 
review  of  professional  policy  in  the  body  which  is  the  ultimate  source  of  the 
delegated  authority  exercised  by  professional  organizations:  the  legislature 
itself.  Through  its  committee  system,  the  legislature  provides  a  forum  for 
comprehensive  review  of  the  operation  of  professional  bodies.  Legislative 
committees  might  perform  this  function  in  two  ways:  one,  in  a  review  of 
annual  reports;  the  other,  in  a  periodic  review  of  the  legislation  establishing 
professional  bodies. 

Before  contemplating  the  role  which  might  be  played  by  legislative 
committees,  we  ought  to  consider  their  shortcomings,  which  are  familiar  to 
students  of  government.  Their  operations  are  fairly  discontinuous: 
standing  committees  do  not  sit  when  the  House  is  not  in  session;  select 
committees  do  not  sit  (except  by  special  resolution  of  the  House)  when  the 
House  is  in  session.  In  a  minority  government  situation,  the  membership  of 
standing  committees  may  be  subject  to  more  or  less  frequent  and 
unexpected  changes.  Attendance  tends  to  be  irregular,  given  the  time 
contraints  and  constituency  concerns  of  M.P.P.’s  and  given  the  fact  that 
standing  committees  operate  without  the  publicity  which  is  of  political 
importance  to  legislative  members.  Membership  is,  of  course,  established 
on  partisan  lines,  although  partisanship  tends  to  be  weaker  out  of  the 
context  of  the  more  public  and  intensive  debate  in  the  House.  Finally, 


42For  a  fuller  discussion  of  legislative  committees  in  the  Ontario  context,  see  ibid. 
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standing  legislative  committees  are  sorely  understaffed,  although  this 
problem  varies  across  committees. 

The  above  criticisms  are  less  true  of  select  committees.  They  are 
established  for  particular  purposes,  usually  those  with  considerable 
political  visibility.  They  operate  within  a  definite  time  framework,  and  the 
involvement  of  members  is  therefore  short-term,  intense,  and  focused. 
Furthermore,  they  tend  to  be  better  staffed-because  of  their  short  tenure 
they  are  better  funded  and  better  able  to  recruit  outside  experts. 

For  purposes  of  ongoing  and  comprehensive  overview  of  professional 
bodies,  some  of  these  features  of  legislative  committees  may  not  be  seen  as 
weaknesses,  and  a  combination  of  the  two  types  of  committees  may  be 
appropriate. 

For  purposes  of  maintaining  an  information  base  regarding  the 
professions  and  ventilating  issues  of  concern  to  interested  parties  on  a  fairly 
regular  basis,  the  standing  committee  would  be  an  appropriate  forum.  We 
propose  that  the  statutes  establishing  professional  bodies  in  law, 
accounting,  architecture  and  engineering,  require  them  to  submit  annual 
reports  of  a  specified  format  to  a  standing  legislative  committee.  These 
reports  ought  to  contain  both  information  descriptive  of  council  and 
committee  activities  and  statistical  data  regarding  membership  profiles, 
attrition  rates  in  training  programmes,  etc.  We  shall  discuss  the  format  of 
these  reports  in  more  detail  below.  The  exact  format  of  the  reports  and 
statistical  summaries  may  vary  somewhat  among  the  professions,  but  these 
formats  need  to  be  specified  in  each  statute  and  to  be  relatively  standardized 
across  professions.  These  annual  reports  should  also  be  lodged  with  the 
responsible  minister. 

The  process  of  reviewing  the  annual  reports  of  these  bodies  would 
provide  an  ongoing  public  record  of  the  activities  of  the  professional  bodies 
and  would  provide  an  opportunity  for  affected  parties  to  raise  questions 
through  members  of  the  legislature,  in  a  public  forum.  The  actual  scrutiny 
given  to  these  reports  by  standing  committee  members  and  by  the  small  staff 
of  the  committee  would  likely  be  slight,  unless  there  were  current  issues  of 
considerable  publicity  and/or  governmental  concern  in  a  particular 
professional  area.  Furthermore,  these  annual  reports  would  not  form  the 
basis  for  the  allocation  of  financial  or  regulatory  resources  to  the 
professions  on  an  annual  basis.  Statistical  summaries,  even  in  well- 
established  formats,  need  careful  review  and  interpretation,  and  standing 
committees  simply  lack  the  time  and  staff  resources  to  undertake  such 
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review.  The  incentive  for  professional  bodies  to  provide  full  and  accurate 
information  as  mandated  may,  then,  be  weak.  The  standing  committee 
does,  however,  have  in  reserve  the  power  to  compel  the  production  of 
documents  or  witnesses,  and  a  flurry  of  interest  in  a  particular  profession  in 
any  given  year  might  well  result  in  the  exercise  of  such  power.  A 
professional  body  found  to  have  been  less  than  complete  in  its  production 
and  disclosure  of  information  would  do  severe  harm  to  the  governmental 
and  public  trust  which  it  enjoys.  Indeed,  the  major  problems  of  compliance 
on  the  part  of  the  professions  would  undoubtedly  occur  just  when  the 
process  was  at  its  most  visible:  in  the  production  of  the  first  annual  report. 
After  the  initial  start-up  costs  of  establishing  an  appropriate  registration 
form  and  record  keeping  system  are  borne,  the  costs  of  ongoing  compliance 
are  unlikely  to  be  great. 

The  choice  of  the  appropriate  standing  committee  to  receive  and 
review  these  reports  is  not  clear.  Since  we  have  suggested  that  the  locus  of 
responsibility  for  professional  bodies  in  accounting,  architecture, i 
engineering  and  law  lie  within  the  Justice  Policy  field,  the  Administration 
of  Justice  Committee  seems  a  reasonable  choice.  Fortunately,  in  Ontario, 
this  Committee  has  been  unusually  active  and  well-staffed. 

A  review  of  prescribed  annual  reports  by  a  standing  legislative ' 
committee  would  not  in  itself  provide  a  comprehensive  review  of 
professional  policy.  In  the  legislative  context,  such  review  is  likely  to  occur,  i 
if  at  all,  only  in  the  process  of  reviewing  legislation  establishing  particular  i 
professional  bodies.  Such  a  process  is  best  undertaken  by  a  select  committee 
which  enjoys  the  advantages  of  focused  attention  and  greater  staff  resources 
noted  above.  This  process  would  draw  upon  the  base  of  information ; 
established  and  (to  some  extent)  monitored  through  the  process  of  annual 
reporting  to  the  standing  committee.  It  is  important  to  note  that  the : 
effectiveness  of  both  standing  and  select  committees  could  be  greatly  | 
enhanced  by  a  reform  of  the  committee  system,  an  issue  more  or  less  on  the 
public  policy  agenda  in  Ontario  since  the  publication  of  the  reports  of  the 
Ontario  Commission  on  the  Legislature  (the  Camp  Commission),  the  last 
in  1975. 43 

It  remains  to  consider  the  mechanism  for  triggering  periodic  review  of 
professional  legislation.  One  possibility  is  to  embody  in  each  statute  a 


4SSee  Government  of  Ontario,  Ontario  Commission  on  the  Legislature  (the  Camp  Commission), 
Reports,  especially  the  Fourth  Report  (Ontario:  Queen’s  Printer,  1975). 
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provision  for  its  review  at  specified  intervals.  The  federal  Bank  Act ,44  for 
example,  contains  a  provision  for  decennial  review.  In  accordance  with  this 
provision,  the  Act  is  redrafted  ten  years  after  its  enactment  and  reintroduced 
in  Parliament.  The  bill  receives  considerable  publicity  and  is  the  basis  of 
hearings  before  the  House  Standing  Committee  on  Finance,  Trade  and 
Economic  Affairs  and  before  the  Senate  Committee  on  Banking,  Trade  and 
Commerce.  The  length  of  the  review  process  has  meant  that  the  actual 
period  between  passage  of  successive  Bank  Acts  is  considerably  longer  than 
ten  years. 

A  rather  more  Draconian  measure  is  the  “sunset”  provision  currently 
popular  in  many  U.S.  jurisdictions.45  The  essence  of  “sunset”  provisions  is 
as  follows: 

Every  government  program  should  periodically  terminate 
and  continue  only  after  an  evaluation  and  a  legislative  vote  to  re¬ 
establish  it.  The  objective  is  to  replace  the  assumption  that  every 
program  automatically  continues  unless  there  is  a  vote  to 
terminate  it  with  the  assumption  that  every  program 
automatically  terminates  unless  there  is  a  vote  to  continue  it.46 

Experience  with  sunset  provisions  in  the  United  States  is  very  recent  and 
limited.  It  does  suggest,  however,  that  such  provisions  are  no  more  than 
symbolic  unless  they  are  carefully  phased  and  staged.  Several  states  have 
attempted  to  undertake  review  of  far  too  many  statutes  at  once  for  the  review 
to  be  meaningful.  Even  in  Colorado  where,  in  the  first  year  of  operation, 
only  thirteen  statutes  (all  related  to  licensing  bodies)  were  reviewed,  it 
would  appear  that  the  review  strained  the  resources  of  the  administrative 
and  legislative  system.47  Such  experience  suggests  that,  in  the  context  with 
which  we  are  concerned,  sunset  clauses  in  professional  statutes,  if  they  were 
to  be  included  at  all,  should  come  into  effect  at  different  times,  so  that  only 
professions  in  related  areas  were  under  review  at  any  one  time. 

We  are  not  convinced  of  the  value  of  sunset  provisions;  rather,  more 
modest  provisions  for  periodic  review  without  an  enforced  expiry  of  statute, 


44R.S.C.  1971,  B-l. 

45See  Kahn,  op.  cit. 

46Robert  D.  Behn,  “The  False  Dawn  of  Sunset  Laws,”  in  The  Public  Interest,  49  (Fall,  1977),  p.  104. 
47See  Michael  S.  March,  “Sunset  Review  in  Colorado:  Lessons  from  the  First  Round,”  National  Civic 
Review  (March,  1978).  For  a  recent  review  of  sunset  activity  in  the  U.S.  see  Common  Cause,  Making 
Government  Work:  A  Common  Cause  Report  on  State  Sunset  Activity,  (Washington,  D.C.:  Common 
Cause,  December,  1978). 
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such  as  those  contained  in  the  Bank  Act,  seem  to  form  a  less  dramatic  but 
more  reasonable  approach.  A  ten-year  time  frame  seems  a  reasonable  one 
because  it  takes  into  account  changing  circumstances  of  professional 
practice,  but  also  the  need  for  some  stability.  Alternatively,  one  might  not 
“lock  in”  any  particular  time  framework  for  the  review  of  legislation,  but 
rather  leave  it  to  the  discretion  of  the  government,  probably  upon  the 
recommendation  of  the  responsible  minister.  This  latter  approach  would, 
of  course,  be  more  flexible  and  potentially  more  responsive  to  changing 
circumstances.  It  also,  however,  allows  for  the  possibility  that  reviews  may 
be  triggered  largely  by  politically  visible  issues—allowing  less  visible 
problems  in  relatively  placid  professions  to  go  unreviewed,  while  creating 
further  disruptions  in  volatile  professional  areas.  We  do  not  feel  strongly 
about  this  issue,  but  in  general  favour  a  provision  in  professional  statutes 
triggering  review  at  decennial  intervals.  Since  the  matter  of  periodic  review 
is  under  more  general  consideration  by  the  Ontario  government  at  this 
time,48  the  resolution  of  this  issue  may  turn  on  such  broader  considerations. 

4.  The  Annual  Report 

The  effectiveness  of  the  above  mechanisms  of  review  depends 
fundamentally  upon  the  quality  and  the  kind  of  information  base  built  up 
by  the  annual  reports  of  professional  bodies.  Indeed,  full  and  complete 
annual  reports  are  essential  whatever  the  mechanism  of  review. 
Specifically,  such  reports  ought  to  contain  the  following  categories  of 
information: 

i)  any  regulations  and  bylaws  passed  by  the  council  of  the 
professional  body; 

ii)  a  statistical  profile  of  the  profession  by  size  of  firm,  location, 
employment  context,  and  areas  of  specialty,  where  appropriate; 

iii)  a  statistical  profile  of  the  membership  of  the  council  and 
committees  of  the  professional  body  along  the  same  dimensions; 

iv)  a  summary  of  the  complaints  received  by  source  and  type  of 
complaint  and  disposition  of  complaint; 

v)  a  summary  of  disciplinary  proceedings  by  the  nature  of  the 
charge  and  the  characteristics  of  the  members  involved  (such  as 
size  and  location  of  firm,  years  in  practice,  areas  of  specialty,  if 
relevant); 


48We  refer  to  the  work  of  the  Ontario  government’s  Agencies  Review  Committee  under  the  chairman¬ 
ship  of  Minister-without-Portfolio  Douglas  Wiseman.  The  Committee  issued  its  first  report  in 
November,  1978:  Report  of  the  Agencies  Review  Committee  to  the  Management  Board  of  Cabinet, 
mimeo.  (November  29,  1978). 
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vi)  a  summary  of  the  applications  for  registration  by  place  of 
training  (and  jurisdiction  of  previous  registration,  if 
applicable)  of  the  applicant,  and  the  disposition  of 
applications; 

vii)  attrition  rates  at  various  stages  of  qualifying  programmes; 

viii)  other  data  related  to  manpower  planning,  such  as  length  of 
queues  for  training  programmes  and  apprenticeship 
placements,  salary  surveys,  hire-back  rates  for  apprentices,  etc. 
Much  of  this  information  might  be  gathered  by  professional 
bodies  either  through  annual  registration  forms  or  in  the 
process  of  accrediting  sites  for  both  formal  academic  and 
apprenticeship  training  programmes;49 

ix)  an  identification  of  matters  of  policy  currently  under  review  by 
professional  bodies  and  of  any  proposed  changes  in  policies  or 
programmes; 

x)  any  other  information  deemed  relevant  by  the  professional 
body. 

Information  such  as  that  described  above  is  essential  in  order  to  assess 
the  impact  of  professional  legislation-in  the  form  of  both  statutes  and 
regulations-upon  a  variety  of  interests  within  and  outside  the  profession. 
The  Professional  Organizations  Committee  has  found  it  necessary  to  amass 
such  information,  in  cooperation  with  professional  and  paraprofessional 
bodies,  in  conducting  its  own  review;  this  Staff  Study  draws  upon  such 
information  throughout.  Professional  bodies  have  been  most  cooperative 
in  generating  this  information  and  providing  it  to  the  Committee.  The 
extent  to  which  it  has  been  available  in  the  past  on  an  ongoing  basis  in  a 
form  available  to  public  authorities  varies  greatly  across  professions.  There 
are  no  statutory  requirements  of  an  annual  report  in  any  of  the  professions 
under  review.  The  APEO  is  required  by  The  Professional  Engineers  Act  to 
report  quarterly  to  the  Lieutenant  Governor  in  Council  regarding  decisions 
to  refuse  licences,  to  refuse  permission  to  write  the  APEO  examinations,  or 
to  require  the  writing  of  some  or  all  APEO  examinations  as  a  condition  for 
licensure.50  Copies  of  the  Code  of  Ethics  are  required  to  be  sent  to  all 
members  and  to  be  available  free  of  charge  on  request  to  members  of  the 


49For  a  demonstration  of  the  need  to  provide  permanent  channels  for  the  production  and  dissemination 
of  such  information,  see  Elaine  Kirsch,  “Training  and  Manpower  in  the  Four  Professions  and 
Paraprofessions  Under  Study,”  internal  working  document  prepared  for  the  Professional 
Organizations  Committee  (1979)  (available  upon  request  to  the  Professional  Organizations 
Committee). 

50R.S.O.  1970,  c.  366,  s.  22(4). 
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public.51  The  Architects  Act  requires  that  copies  of  “disciplinary” 
regulations  be  furnished  to  all  members.52  The  Law  Society  Act  requires 
that  the  “rules”  passed  by  Convocation  (the  Benchers  assembled)  are  to  be 
filed  with  the  Attorney  General  and  to  be  available  for  public  inspection.53 

Despite  the  lack  of  statutory  requirements,  most  professional  bodies 
provide  some  sort  of  annual  report  to  their  memberships,  although  the 
extent  of  detailed  information  in  these  reports  varies  greatly  across 
professions. 

The  Treasurer  of  the  Law  Society  is  required  by  the  “Rules”  of  that 
body  to  report  annually  to  the  general  meeting  of  Convocation.  His  report 
focuses  largely  upon  committee  activities;  however,  the  recent 
computerization  of  the  Law  Society’s  membership  records  should  greatly 
facilitate  the  annual  provision  of  data  in  a  number  of  the  categories 
enumerated  above.  The  Society  has  also  in  the  past  year  conducted  a  survey 
of  recently  called  lawyers  regarding  their  employment  opportunities. 

The  APEO  conducts  an  annual  “salary  survey”  and  in  1968  and  1978 
conducted  broader  membership  surveys.  It  has  reported  on  an  ad  hoc  basis 
to  its  membership,  but  the  1977  annual  report  was  the  first  consolidated 
annual  report  in  over  twenty  years.  It  contained  a  review  of  committee 
activities,  gross  membership  statistics  over  time,  disciplinary  statistics,  and 
unemployment  indices  by  field  of  practice,  as  well  as  financial  reporting. 

The  Ontario  Association  of  Architects  issues  an  annual  report  to  its 
membership.  Again,  it  reviews  the  committee  activities,  disciplinary 
proceedings,  and  financial  affairs  of  the  Association.  It  further  presents 
gross  membership  statistics  over  time,  and  gross  attrition  rates  in  the 
Association’s  Registration  Course. 

The  Institute  of  Chartered  Accountants  issues  an  annual  report  to  its 
membership,  summarizing  committee  and  financial  affairs  and  also 
presenting  membership  statistics  and  attrition  rates  at  the  Uniform  Final 
Examination.  Alone  among  the  professional  bodies  under  review,  the 
ICAO  has  also  over  time  presented  its  membership  statistics  broken  down 
by  location  and  employment  context.  Disciplinary  proceedings  are 
summarized. 


51R.S.O.  1970,  c.  366,  s.  9(2). 
52R.S.O.  1970,  c.  27,  s.  10(3). 
53R.S.O.  1970,  c.  238,  s.  54(3). 
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The  Society  of  Management  Accountants  and  the  Certified  General 
Accountants  Association  both  submit  annual  reports  to  their  memberships. 
They  summarize  organizational  activities  and  financial  affairs,  but  present 
no  membership  statistics  or  reviews  of  disciplinary  cases.  (The  CGAAO 
reports  attrition  rates  in  its  training  programme.)  Both  organizations, 
however,  have  been  most  forthcoming  in  generating  membership  data  for 
the  Professional  Organizations  Committee. 


In  summary,  although  the  record  is  somewhat  uneven,  all  of  the 
professional  bodies  under  review  would  seem  to  possess  the  capability  of 
producing  an  annual  report  of  the  sort  we  suggest.  Indeed,  the  production 
of  such  a  report  may  be  of  primary  benefit  to  the  organizations  themselves 
in  the  development  of  policy  and  in  the  management  of  their  affairs. 


E.  Structures  and  Processes  of  Demand  Side  Regulation 

Given  the  recognition  of  the  interdependence  between  supply  side  and 
demand  side  regulation  which  underlies  much  of  our  approach  to  the  scope 
of  licensed  practice,  we  need  to  consider  structures  and  processes  involved  in 
establishing  demand  side  requirements  as  well  as  those  of  professional 
regulatory  bodies.  Our  discussion  of  demand  side  structures  and  processes 
will  be  brief  however,  for  a  number  of  reasons.  In  the  first  place,  a  good  deal 
of  demand  side  regulatory  policy  takes  the  form  of  statutes,  and  hence 
proceeds  through  the  legislative  process  itself.  That  process  can  provide  a 
variety  of  opportunities  (through  consultation  with  affected  interests  at  the 
drafting  stage,  and  hearing  of  affected  interests  at  the  committee  stage)  for 
the  sort  of  informed  discussion  and  balancing  of  perspectives  which  we 
have  attempted  to  foster  on  the  supply  side.  Furthermore,  even  though 
many  demand  side  requirements  are  embodied  in  regulations  or  even  in  the 
discretionary  decisions  of  government  officials,  these  are  actions  for  which 
Ministers  of  the  Crown  are  directly  responsible  in  the  legislature.  The 

minister  has  immediate  authority  over  those  who  frame  the  regulations  or 
who  take  the  decisions  and  he  has  immediate  access  to  the  information  on 
which  these  decisions  are  based.  Furthermore,  he  can  be  called  to  account  by 
any  affected  interest  through  a  member  of  the  legislature.  To  a  considerable 
extent,  we  must  rely  on  these  constitutional  principles  to  provide 
opportunities  for  a  balancing  of  interests  and  a  flow  of  information  in 

policy-making.  To  conduct  a  thoroughgoing  review  of  the  structures  and 
processes  of  demand  side  requirements  would  involve  nothing  less  than  an 
analysis  of  the  legislative  and  administrative  processes  of  the  Ontario 
government-needless  to  say,  a  task  far  beyond  the  scope  of  this  Study. 
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Furthermore,  the  formulation  of  demand  side  legislation,  direct  or 
subordinate,  differs  from  that  on  the  supply  side  not  only  in  its 
constitutional  aspects  but  in  its  political  dynamics.  Demand  side 
requirements  for  professional  services  are  often  embodied  in  pieces  of 
legislation  or  in  decision-making  contexts  which  affect  clients  and 
employers  (second  parties)  in  a  number  of  ways  directly  germane  to  their 
interests.  The  requirement  for  an  audit,  for  example,  is  one  of  a  number  of 
provisions  of  the  federal  and  provincial  companies  legislation;54  the 
requirement  for  the  signing  or  sealing  of  specifications  by  architects  or 
engineers  is  only  one  of  the  provisions  of  the  Building  Code.55  Second 
parties  affected  by  such  acts,  regulations,  and  administrative  decisions 
(such  as  business  corporations  and  builders)  are  likely  to  take  a  more  active 
part  in  the  making  of  these  decisions  than  they  do  in  the  formulation  of 
professional  policies  whose  effects  they  feel  much  more  occasionally. 
Furthermore,  second  parties  are  more  likely  to  resist  demand  side 
requirements  that  they  must  purchase  professional  services  in  a  given 
context,  than  they  are  to  resist  the  supply  side  requirement  that,  should  they 
wish  to  purchase  a  given  service,  it  can  be  purchased  only  from  a 
professional.  The  political  dynamic  in  the  formulation  of  demand  side 
requirements  is  likely  to  be  one  of  compromise  between  the  rather  looser 
requirements  for  the  provision  of  professional  services  presumably 
favoured  by  second  parties,  and  the  rather  tighter  requirements  presumably 
favoured  by  professionals.  The  interests  of  third  parties,  allied  occupations 
and  paraprofessionals  are  less  likely  to  be  explicitly  introduced  in  this 
process,  although  theoretically  the  same  opportunities  are  afforded  such 
groups  as  are  afforded  to  professionals  and  their  clients.  On  the  other  hand, 
the  basic  rationale  for  such  requirements  is  the  protection  of  third  parties, 
and  thus  their  interests  will  presumably  be  taken  into  account  by  the 
legislature  and  executive  in  framing  these  requirements. 


In  short,  whereas  on  the  supply  side  the  political  dynamic  tends  to  lead 
to  ever  more  extensive  regulation,  there  is  on  the  demand  side  a  greater 
brake  on  this  process.  While  there  is,  of  course,  no  guarantee  of  optimality, 
we  must,  to  a  considerable  extent,  count  on  the  tension  between 
professionals  and  second  parties  (a  tension  not  as  likely  to  be  manifested  in 
the  making  of  professional  policy)  to  result  in  a  level  of  regulation  which  is 
neither  too  great  nor  too  little. 


MS.C.  1974-75,  c.  33  and  R.S.O.  1970,  c.  53. 
5sO.  Reg.  925/75. 
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Since  the  opportunities  for  participation  by  affected  interests  are  likely 
to  expand  as  one  moves  from  the  arena  of  administrative  decision-making, 
through  the  process  of  promulgating  regulations,  to  the  process  of  passing 
acts  of  the  legislature,  we  would  urge  that  as  much  demand  side  regulation 
as  possible  be  expressed  in  statutes;  that,  in  the  process  of  passage,  such 
legislation  be  referred  to  legislative  committees;  and  that  such  legislation 
ought,  like  professional  legislation,  to  be  subject  to  periodic  review. 


As  a  final  point,  we  might  note  that,  regarding  recourse  from  the 
discretionary  decisions  of  government  officials  on  the  demand  side,  the 
Ombudsman  currently  has  jurisdiction  over  most  relevant  government 
agencies.  The  major  exception  is  the  case  of  the  Building  Code:  the 
Ombudsman’s  jurisdiction  does  not  extend  to  municipalities,  which  are 
responsible  for  the  enforcement  of  the  Building  Code. 


F.  Conclusion 

Let  us  return  to  the  general  criteria  which  we  listed  at  the  outset  of  this 
chapter  and  summarize  our  proposals  accordingly.  The  following 
proposals  apply  to  the  suggested  licensing  and  certifying  bodies  in  the 
professions  under  review;  that  is,  to  the  Law  Society  of  Upper  Canada,  the 
Association  of  Professional  Engineers  of  Ontario,  the  Ontario  Association 
of  Architects,  the  Institute  of  Chartered  Accountants  of  Ontario,  the  Society 
of  Management  Accountants  of  Ontario,  and  the  Certified  General 
Accountants  Association  of  Ontario. 

7. 1  The  structures  and  processes  of  professional  self-government  should 
be  as  clear  and  comprehensible  as  possible  to  those  affected  by  their 
decisions:  Accordingly,  the  statutes  establishing  licensing  and 
certifying  bodies  in  law,  accounting,  architecture,  and  engineering 
should  clearly  set  out  the  structures  and  processes  of  governing 
councils  and  executive  committees,  and  of  complaints,  discipline  and 
registration  committees,  and  should  clearly  indicate  the  routes  of 
appeal  from  these  bodies. 

The  procedures  of  professional  self-regulatory  bodies  should  be 
non-arbitrary,  and  there  should  be  clear  avenues  of  appeal  from  their 
decisions  in  individual  cases: 

i)  In  cases  involving  the  suspension  or  revocation  of  a  licence,  a 
formal  hearing  should  be  held,  from  which  appeal  would  lie  to 
the  courts,  as  is  essentially  the  case  at  present.  The  statutorily 
constituted  discipline  committee  would  be  the  appropriate 
forum  for  such  a  hearing. 


7.2 
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ii)  In  cases  involving  the  refusal  of  a  licence  (either  to  transferor  to 
domestic  applicants)  there  should  be  provisions  for  the  refused 
applicant  to  request  an  informal  hearing  by  the  registration 
committee.  The  applicant  should  also  have  the  right  to  demand 
a  formal  hearing  by  the  registration  committee,  from  which 
appeal  would  be  the  courts.  The  registration  committee  should 
be  empowered  to  make  cost  orders, 
iii)  In  cases  involving  allegations  of  professional  misconduct  or 
incompetence  there  ought  to  be  provisions  for  the  complainant 
to  request  an  informal  hearing  by  the  complaints  committee. 
The  complainant  should  also  have  the  right  to  demand  a  formal 
hearing  of  the  case  by  the  discipline  committee.  The  discipline 
committee  should  also  be  empowered  to  make  cost  orders. 

7.3  The  governing  councils  of  the  professional  bodies  should  include 
representatives  from  a  variety  of  interests  both  within  and  outside  the 
profession: 

i)  The  Lieutenant  Governor  in  Council  should  appoint 
representatives  of  the  following  categories  of  affected  interests  to 
the  governing  councils  of  professional  regulatory  bodies: 
employers  and/or  clients  or  professionals  (including,  in  the  case 
of  accounting,  users  of  financial  information);  third  parties; 
paraprofessionals;  and  allied  occupations. 

[Where  possible,  nominations  ought  to  be  sought  by  the 
Lieutenant  Governor  in  Council  from  established 
organizations  in  each  category  of  interest.  These  Lieutenant 
Governor  in  Council  appointees  ought  to  be  distributed  among 
the  statutory  committees  (see  proposal  7.1  above)  as  well.  One 
specific  point  should  be  made:  the  provision  in  T he  Law  Society 
Act  appointing  the  Attorney  General  as  an  ex  officio  Bencher 
ought  to  be  removed.] 

ii)  The  balanced  representation  of  intra-professional  interests 
ought  to  be  left  largely  in  the  hands  of  professional  bodies 
themselves.  However,  the  electoral  provisions  of  professional 
bodies  ought  to  be  subject  to  ministerial  review  and  Lieutenant 
Governor  in  Council  approval  [see  proposal  7.4  (iii)  below]. 
[A  reasonably  proportional  representation  of  the  profession 
along  a  number  of  dimensions-notably,  employment  context, 
size  of  firm,  geographic  location,  and  area  of  specialty  where 
appropriate-is  to  be  encouraged,  since  the  regulatory  activities 
of  professional  bodies  can  have  differential  impacts  in  these 
various  segments.  Accordingly,  constituencies  ought  to  be 
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specified  along  these  lines,  and  at-large  electoral  procedures 
should  be  discouraged.] 

7.4  It  should  be  made  clear  and  explicit  that  the  ultimate  regulatory  power 
in  professional  areas  as  in  other  areas  lies  with  the  elected  legislature 
and  executive: 

i)  All  regulations  made  by  professional  licensing  or  certifying 
bodies  ought  to  be  subject  to  the  approval  of  the  Lieutenant 
Governor  in  Council  with  prior  review  by  the  responsible 
minister;  but  ministerial  or  Cabinet  power  should  not  extend  to 
the  power  to  impose  regulations  of  the  professional  bodies. 
Such  “reserve”  legislative  authority  ought  to  remain  with  the 
legislature.  Furthermore,  all  regulations  ought  to  be  published 
in  the  Ontario  Gazette. 

ii)  The  responsibility  for  the  professions  under  review  ought  to  lie 
with  the  Provincial  Secretary  for  Justice. 

iii)  A  distinction  should  be  made  clearly  in  the  enabling  statutes 
between  “regulations”  and  “bylaws”,  the  latter  not  being 
subject  to  review,  approval,  or  Gazetting.  Bylaws  should  deal 
only  with  “administrative”  matters,  and  regulations  with 
matters  of  “policy”. 

[By  “administrative”  matters  we  have  in  mind  such  things  as  the 
management  of  the  real  property  and  other  financial  assets  of 
the  professional  body,  and  with  the  appointment  of 
non-statutory  committees.  “Policy”,  on  the  other  hand,  relates  to 
issues  such  as  standards  of  practice,  electoral  provisions, 
prescription  of  categories  of  membership  and/or  classes  of 
licences,  definition  of  professional  misconduct,  codes  of  ethics, 
delegation  of  functions  to  paraprofessionals,  etc. 

In  particular,  in  the  case  of  the  legal  profession,  the  category  of 
“rules”,  which  currently  includes  several  matters  of  policy, 
should  be  abolished;  all  matters  of  policy  should  be  assigned  to 
the  category  of  regulations,  and  all  administrative  matters  to  the 
category  of  bylaws.] 

iv)  The  jurisdiction  of  the  Ombudsman  should  be  extended  to 
include  professional  regulatory  bodies. 

7.5  Information  regarding  the  decisions  and  activities  of  professional 
bodies  and  the  reasoning  behind  these  decisions  should  be  publicly 
available:  Accordingly,  statutes  establishing  professional  bodies 
ought  to  require  submission  of  an  annual  report,  of  specified  format, 
to  the  responsible  minister  and  to  a  standing  committee  of  legislature. 
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These  reports  should  contain  both  information  descriptive  of  council 
and  committee  activities,  and  statistical  data  regarding  membership 
profiles,  attrition  rates  in  training  programmes,  applications  for 
entry,  and  other  matters  related  to  manpower  planning,  as  well  as 
disciplinary  cases,  and  complaints. 

[The  exact  format  of  the  report  and  statistical  summaries  may  vary 
somewhat  among  the  professions,  but  these  formats  need  to  be 
specified  in  each  statute  and  to  be  relatively  standardized  across 
professions.  To  some  extent,  access  to  such  information  can  also  be 
afforded  to  affected  interests  through  their  representation  on 
professional  bodies. 

The  broader  availability  of  such  information  can  be  further  enhanced 
by  requiring  that  policies  of  professional  bodies  be  expressed  as 
regulations  subject  to  Lieutenant  Governor  in  Council  approval  and 
publication  in  the  Ontario  Gazette,  as  proposed  in  7.4(i)  above.] 

7.6  There  should  be  opportunities  for  informed  public  debate  and 
discussion  of  professional  policy  by  affected  interests,  and  for  bringing 
this  debate  to  the  attention  of  public  authorities: 

i)  A  standing  committee  of  the  legislature,  probably  the 
Committee  on  the  Administration  of  Justice,  ought  to  receive 
the  annual  reports  of  professional  bodies  as  noted  in  proposal 
7.5  above. 

[The  process  of  reviewing  these  annual  reports  would  provide 
an  ongoing  public  record  of  the  activities  of  the  professional 
bodies  and  provide  an  opportunity  for  affected  parties  to  raise 
questions  through  members  of  the  legislature  in  a  public 
forum.] 

ii)  A  periodic  comprehensive  review  of  professional  policy  and 
legislation  should  be  undertaken,  possibly  at  decennial 
intervals. 

[A  review  of  prescribed  annual  reports  by  a  standing  legislative 
committee  would  not  in  itself  provide  a  comprehensive  review 
of  professional  policy.  In  the  legislative  context,  such  review  is 
likely  to  occur  only  in  the  process  of  reviewing  legislation 
establishing  particular  professional  bodies.  Such  a  process  is 
best  undertaken  by  a  select  committee  which  enjoys  the 
advantages  of  focused  attention  and  substantial  staff  resources. 
This  process  would  draw  upon  the  base  of  information 
established  and  to  some  extent  monitored  through  the  process  of 
annual  reporting  to  the  standing  committee.] 
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In  general,  although  it  is  beyond  the  terms  of  reference  of  the 
Professional  Organizations  Committee,  we  would  urge  the  promotion  of 
symmetry  in  the  treatment  of  all  professional  organizations  in  the  province. 
The  same  criteria  ought  to  be  used  to  determine  whether  licensure  or 
statutorily  based  certification  systems  are  necessary  and  the  same 
reponsibilities  ought  to  be  imposed  upon  duly  established  licensing  or 
certifying  bodies.  Public  comprehension  of  the  signals  implied  in  licensure 
and  certification,  and  awareness  of  the  avenues  of  access  to  information  and 
redress  regarding  professional  policies  and  decisions  would  be  greatly 
enhanced  by  such  symmetry.  It  is  not  to  be  pursued  at  all  costs,  of  course: 
different  circumstances  in  different  professional  areas  may  require  some 
diversity.  At  least  in  the  treatment  of  related  professional  areas  however, 
symmetry  remains  an  important  factor  to  be  weighed  in  developing  public 
policy. 

Indeed,  we  have  found  the  notion  of  an  “Ontario  Council  on 
Professional  Affairs”,  an  advisory  committee  reporting  on  issues  of  policy 
respecting  all  professional  bodies  and  thereby  aiding  in  the  development  of 
symmetry  in  professional  policy,  an  attractive  one.  Only  our  concerns 
regarding  the  creation  of  the  new  body  where  existing  alternatives  might 
suffice  has  kept  us  from  advocating  such  a  proposal.  Much  of  the 
effectiveness  of  the  alternatives,  however-legislative  committees  and 
periodic  review  provisions—depends  upon  broader  government  policy 
towards  such  mechanisms  in  general,  and  our  own  proposals  must  be 
considered  in  that  light. 


I 


1 
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Chapter  8 

A.  Introduction 

On  November  1,  1976,  the  Attorney  General  supplemented  the  original 
terms  of  reference  of  this  inquiry  with  a  request  to  review  the 
appropriateness  of  the  requirement  of  Canadian  citizenship  or  British 
subject  status  as  a  condition  of  membership  in  a  professional  body. 

The  issue  of  citizenship  requirements  for  professional  practice  and  the 
issue  of  transfer  rules  for  out-of-province  entrants  into  the  professions  are 
separate  but  related  topics  and  in  this  chapter  we  address  both.  The  two 
major  questions  before  us  are  as  follows: 


i)  What  relevance,  if  any,  should  citizenship  have  for  entry  into 
and  participation  in  the  professions  under  review? 
ii)  What  rules  and  mechanisms  should  govern  the  entry  of 
applicants  for  professional  status  in  Ontario  who  have  already 
qualified  as  licensed  practitioners  in  other  provinces  or 
countries? 

B.  Citizenship1 

The  citizenship  issue,  itself,  has  two  aspects.  First,  is  it  appropriate  to 
require  Canadian  citizenship  as  a  condition  of  entry  in  the  profession? 
Second,  is  Canadian  citizenship  an  appropriate  prerequisite  for 
membership  on  the  governing  council  of  a  self-regulatory  professional 
body? 


The  need  for  licensure  in  professional  markets  is  discussed  above  in 
Chapter  4  and  is  premised  on  the  requirement  for  ensuring  the  attainment 
of  a  minimum  quality  standard  in  the  provision  of  professional  services. 
Quality  in  this  sense  comprehends  not  only  technical  competence,  but  the 
exercise  of  due  care  and  attention  in  the  delivery  of  services  and  the 
trustworthiness  of  the  practitioner  himself.  There  is  no  sense  in  which 
Canadian  citizenship  can  be  supposed  to  indicate  a  high  quality  service 
provider;  it  cannot  be  said  to  signify  competence,  care  or  trustworthiness. 
On  the  face  of  it,  it  appears  that  Canadian  citizenship  is  an  inappropriate 
prerequisite  for  membership  in  a  profession.  One  might  argue  that  a 
prerequisite  for  competent  practice  in  any  of  the  four  professions  under 


^ee  generally,  Ellen  B.  Murray,  Citizenship  and  Professional  Practice  in  Ontario,  Working  Paper  #3 
prepared  for  the  Professional  Organizations  Commitee  (1978). 
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review,  particularly  in  law,  is  familiarity  with  the  political  and  social 
culture  and  institutional  setting  in  Ontario.  Even  if  this  were  the  case, 
however,  Canadian  citizenship  per  se  would  not  signify  this  aspect  of 
competence.  Some  Canadians  live  abroad  for  all  or  a  substantial  part  of 
their  lives;  on  the  other  hand,  there  are  non-Canadians  who  have  been 
landed  immigrants  and  resident  in  this  province  for  many  years.  If  any 
evidence  of  “familiarity”  were  required  it  should  be  provided  in  terms  of 
residence  rather  than  citizenship. 

In  fact,  neither  accountancy  nor  engineering  have  any  citizenship 
requirements  for  membership  in  their  professional  organizations  and  the 
Ontario  Association  of  Architects  has  indicated,  in  its  proposed  revisions  to 
The  Architects  Act,  its  intention  to  remove  all  references  to  Canadian 
citizenship  or  British  subject  status  as  a  condition  of  entry.2  The  only 
profession  in  which  this  is  a  lively  issue  is  law,  in  which  all  applicants  to  the 
Bar  must  now  have  Canadian  citizenship  or  British  subject  status  in  order  to 
qualify. 

The  case  for  the  citizenship  requirement  in  law  rests  primarily  on  the 
contention  that  lawyers  are  central  participants  in  the  administration  of 
justice  (they  are,  in  fact,  “officers  of  the  court”)  and  that,  as  such,  the 
pledge  of  commitment  to  the  nation  and  its  institutions  embodied  in 
citizenship  is  necessary.  In  the  first  instance,  it  should  be  noted  that  British 
subject  status  does  not  now  necessarily  signify  even  allegiance  to  the  Queen 
let  alone  commitment  to  our  own  national  institutions  and  traditions.3  In 
fact,  recent  amendments  to  the  Citizenship  Act  have  eliminated  the  use  of 
the  term  “British  subject”.4  Only  the  requirement  for  Canadian 
citizenship  would  seem  to  be  consistent  with  the  “commitment” 
argument.  But  is  even  this  requirement  appropriate?  There  are  other 
“officers  of  the  court”  who  are  not  required  to  be  citizens.5  In  addition,  a 
wide  range  of  public  servants  do  not  require  Canadian  citizenship  as  a 
condition  for  employment.6  It  is  hard  to  imagine  that  civil  servants  in 


2Under  the  current  Act,  an  architect  is  required  to  be  a  British  subject  or  to  take  an  oath  of  allegiance  and 
declare  his  intention  of  becoming  a  British  subject  in  order  to  qualify  for  membership.  [The  Architects 
Act,  R.S.O.  1970,  as  amended,  c.  27,  s.  5(l)(e)].  In  the  revisions  to  The  Architects  Act  proposed  by  the 
OAA,  this  requirement  would  be  removed.  See  Appendix  C  to  the  Research  Directorate’s  Staff  Study, 
“History  and  Organization  of  the  Architectural  Profession  in  Ontario,”  (1978),  p.  29. 

sSee  Murray,  op.  cit.,  pp.  17-20. 

4Murray,  op.  cit.,  n.  72. 

5Murray,  op.  cit.,  pp.  24-30.  The  Judicature  Act,  R.S.O.  1970,  c.  220,  s.  85-108,  identifies  court  reporters, 
masters  and  special  examiners  as  officers  of  the  court,  in  addition  to  the  Registrar  of  the  Supreme  Court 
and  the  Official  Guardian.  None  of  the  above  is  required  to  be  a  Canadian  citizen  or  British  subject. 

6Murray,  op.  cit.,  n.  110. 
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Ontario  should  be  less  committed  to  our  institutions  and  traditions  than 
lawyers,  but  of  the  former  we  require  only  oaths  of  allegiance  and  secrecy, 
not  citizenship.  We  note,  further,  that  neither  in  the  U.S.  nor  in  the  U.K.  do 
citizenship  requirements  obtain  in  the  legal  profession. 


It  appears,  then,  that  the  case  for  a  citizenship  requirement  for  entry 
into  the  legal  profession  (and  in  the  professions  of  accountancy, 
architecture,  and  engineering)  is  not  compelling.  Canadian  citizenship 
does  not  signify  quality  of  service  provision,  nor  is  it  essential  as  an 
indicator  of  commitment  to  uphold  the  institutions  and  traditions  inherent 
in  the  administration  of  justice. 


Although  we  conclude  that  Canadian  citizenship  is  an  inappropriate 
requirement  for  membership  in  professional  bodies,  we  come  to  the 
opposite  conclusion  concerning  participation  in  the  governing  councils  of 

self-regulating  professional  bodies.  These  councils  exercise  legislative 
powers,  delegated  to  them  by  the  Legislature  of  Ontario.  We  agree  with  Mr. 
Justice  J.C.  McRuer  that,  by  virtue  of  this  delegated  authority,  the  members 
of  the  councils  of  the  self-regulatory  professional  bodies  should  possess 
similar  qualifications  with  respect  to  citizenship  as  do  members  of  the 
legislature.7  Since  Members  of  the  Provincial  Parliament  in  Ontario  are 
required  to  be  Canadian  citizens,  we  deem  it  appropriate  that  this 
requirement  be  made  also  of  governing  councillors  of  the  self-regulating 
professions. 

Currently  there  are  no  citizenship  requirements  for  participation  in  the 
governing  councils  in  accountancy,  architecture  and  law,  but  in  the  latter 
two  cases,  the  Canadian  citizenship  or  British  subject  requirement  for 
membership  in  the  profession  makes  the  issue  substantially  moot. 
Curiously  enough,  there  are  no  requirements  that  lay  members  of  the 
governing  council  for  law  be  Canadian  citizens.  In  engineering,  although 
there  is  no  citizenship  requirement  for  membership  in  the  Association  of 
Professional  Engineers  in  Ontario,  members  of  the  Council  of  the  APEO 
must  be  Canadian  citizens  or  British  subjects.  Such  a  requirement  should  be 
formally  included  in  the  Acts  of  all  professional  organizations  established 
by  statute,  and  should  apply  to  appointed  members,  lay  or  professional,  as 
well  as  to  elected  councillors. 


Government  of  Ontario  Royal  Commission  on  the  Inquiry  into  Civil  Rights,  Report  (the  McRuer 
Report),  No.  1,  Vol.  3  (Ontario:  Queen’s  Printer,  1968),  pp.  1176-1177. 
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To  summarize: 

8. 1  Canadian  citizenship  should  not  be  a  requirement  for  membership  in 
any  professional  body. 

8.2  Canadian  citizenship  should  be  required  of  all  members  of  the 
governing  councils  of  professional  bodies. 

C.  Transfer  Rules8 

The  transfer  regulations  affecting  entry  into  the  professions  by 
practitioners  licensed  in  other  jurisdictions  are  complex  and  varied.  Each 
profession  has  evolved  its  own  complicated  structure  for  administering 
transfer  applications,  and  the  variety  of  approaches  reflects  the  differing 
degrees  of  similarity  in  the  practice  of  each  profession  across  jurisdictional 
boundaries.  Law  represents  the  polar  case  where,  for  intrinsic  reasons,  the 
nature  of  legal  practice  in  Ontario  makes  transfer  of  out-of-province 
licensees  quite  difficult.  In  the  other  three  professions,  the  nature  of  practice 
outside  of  Ontario  is  not  so  dissimilar  from  that  obtaining  in  this  province, 
and  transferability  is  thus  more  feasible. 

Despite  these  differences  among  the  four  professions  under  review,  two 
general  principles  regarding  transfer  rules  can  be  articulated: 

i)  The  minimum  qualifications  for  licensure  in  Ontario  with 
respect  to  education,  experience  and  personal  character 
requirements  ought  to  be  the  same  for  out-of-province 
practitioners  as  for  new  applicants  from  Ontario, 
ii)  It  should  not  be  easier  for  out-of-province  practitioners  than  for 
Ontario  applicants  to  fulfill  the  requirements  for  licensure  in 
terms  of  length  of  training  or  experience. 

The  first  principle  simply  states  that  the  same  level  of  competence  and 
character  be  required  of  all  applicants,  from  inside  or  outside  the  province. 
Thus  a  transfer  applicant  ought  not  to  be  required  to  demonstrate  higher 
levels  of  training  or  longer  periods  of  practical  experience  in  order  to 
qualify  for  licensure.  How  out-of-province  applicants  can  demonstrate 
equal  levels  of  competence  in  terms  of  academic  qualifications  is  a  difficult 
problem,  requiring,  as  it  does,  case-by-case  inspection  of  scholastic  records 


8See  generally,  Ellen  B.  Murray,  Transfer  of  Professionals  from  Other  Jurisdictions  to  Ontario, 
Working  Paper  #12  prepared  for  the  Professional  Organizations  Committee  (1978). 
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as  well  as  evaluation  of  the  curricula  and  quality  of  instruction  at  places  of 
training  in  other  jurisdictions. 

On  the  other  hand,  some  general  rules  can  govern  the  assessment  of 
work  experience.  In  the  first  place,  requirements  for  (and  lengths  of) 
apprenticeship  periods  prior  to  registration  vary  across  jurisdictions.  It 
would  seem  inappropriate,  then,  for  Ontario  bodies  to  distinguish  between 
pre-  and  post-registration  experience  in  other  jurisdictions  in  framing  their 
own  experience  requirements.  Where  practical  experience  is  required,  it 
should  be  stated  simply  in  terms  of  a  number  of  years. 

In  the  second  place,  there  may  be  circumstances  in  which  the  admitting 
body  may  require  that  the  work  experience  be  undertaken  in  Ontario 
because  of  the  unique  characteristics  of  practice  in  this  province.  In  these 
cases,  no  experience,  either  pre-  or  post-registration,  in  another  jurisdiction 
should  be  satisfactory  in  terms  of  fulfilling  the  Ontario  requirements.  On 
the  other  hand,  if  the  Ontario  context  is  not  deemed  to  be  an  essential 
component  of  the  work  experience  requirement,  any  practical  experience, 
pre-  or  post-registration, in  another  jurisdiction  should  count  towards  the 
I  fulfillment  of  this  requirement. 

The  attainment  of  academic  requirements  by  transfer  applicants  poses 
a  more  vexing  question.  There  are  two  components  to  professional 
education,  though  the  relative  importance  of  each  component  varies  from 
profession  to  profession.  First,  academic  training  is  intended  to  provide 
students  with  technical  competence  in  a  number  of  specified  areas. 
Presumably  this  technical  mastery  can  be  assessed  by  either  course 
examinations  or  comprehensive  exams  in  specific  subject  areas.  A  second, 
less  concrete,  aspect  of  professional  education  relates  to  exposure  to  the 
nature  of  professional  analysis  and  problem-solving,  the  interdependence 
of  various  aspects  of  the  systematic  knowledge  base  of  the  professional 
discipline  and  the  ethical  aspects  of  professional  practice.  This  last  point  is 
quite  important  since  it  involves  the  inculcation  in  the  aspiring 
professional  of  the  value  system  essential  for  the  proper  conduct  of 
professional  relationships.  Whereas  it  may  be  possible  to  assess  the 
technical  competence  of  applicants  in  specific  areas  by  the  administration 
of  examinations,  the  absorption  of  the  general  methodology  of  professional 
work  and  the  “culture”  of  professionalism  may  be  enhanced  by  attendance 
at  a  reputable  institution  of  higher  learning  for  an  extended  period  of  time. 
This  is  not  to  suggest  that  only  Ontario  universities  are  capable  of 
providing  this  “atmosphere”.  We  simply  note  that  passing  comprehensive 
examinations  in  a  number  of  specific  subject  areas  may  not  in  itself 
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constitute  fulfillment  of  all  the  appropriate  academic  requirements  foi  g 
membership  in  a  profession.  Accordingly,  transfer  students  should  have  tc 
demonstrate  that  they  have  had  academic  “exposure”  equivalent  to  thai 
required  of  Ontario  applicants,  in  addition  to  the  technical  competence 
they  demonstrate  by  passing  examinations  in  subject  areas  in  which  they 
may  be  deficient  or  in  which  the  “Ontario  content”  is  important. 
Alternatively,  if  exposure  to  an  academic  environment  is  not  thought  to  bei 
essential  as  a  prerequisite  for  licensure,  all  applicants,  domestic  and  transfer; 
should  have  the  opportunity  of  satisfying  the  academic  requirements  by|a 
examination  alone.  As  a  middle  course,  consideration  might  be  given  tc; 
some  combination  of  examination  and  educational  achievement,  such  as 
the  sitting  of  examinations  upon  completion  of  specified  courses  in  0 
approved  academic  programmes.  [ 


The  treatment  of  transfer  requirements  in  the  way  outlined  above5 
accords  also  with  the  second  stated  principle  of  ensuring  that  the 
satisfaction  of  admission  requirements  is  not  easier  to  attain  outside 
Ontario  than  within  the  province  itself.  If  transfer  applicants  could  satisfy 
academic  requirements  solely  by  passing  specially  set  examinations  in 
Ontario  this  would  disadvantage  Ontario  applicants  who  did  not  have  this  ^ 
avenue  open  to  them.  The  requirement  of  a  specified  period  of  academic 
exposure  for  all  applicants  eliminates  this  potential  double  standard. 


To  summarize: 


e 

is 


8.3 


Where  work  experience  in  Ontario  is  thought  to  be  necessary  it  should 
be  undertaken  by  all  applicants,  transfer  applicants  and  new  Ontaric 
applicants,  in  equal  amounts  irrespective  of  the  work  experience  ol 
transfer  applicants  undertaken  in  other  jurisdictions. 
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8.4 
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In  no  case  should  post-licensure  experience  per  se  in  the  home 
jurisdiction  be  required  of  transfer  applicants.  Pre-  and  post-licensure 
work  experience  in  other  jurisdictions  should  be  equally  satisfactory 
in  fulfilling  Ontario  requirements,  where  the  Ontario  context  ol  i 
practical  experience  is  not  essential. 


F 
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8.5 


Where  work  experience  per  se  is  required  of  all  applicants  foi 
licensure,  and  the  Ontario  context  of  this  experience  is  not  deemed  tc 
be  essential,  the  experience  of  transfer  applicants  in  other  jurisdiction* 
should  count  towards  fulfillment  of  this  requirement. 
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8.6  Academic  requirements  for  transfer  applicants  should  be  satisfied  by: 
i)  training  programmes  in  their  home  jurisdictions  of  similar 
quality  and  length  to  those  required  in  Ontario; 
ii)  specially  set  Ontario  examinations  in  specified  areas  where  the 
applicant’s  training  is  deficient  and/or  where  the  content  of  the 
subject  is  particularly  affected  by  the  Ontario  context. 


Let  us  review  the  practices  of  each  of  the  professions  under  study  to 
assess  the  extent  to  which  they  conform  to  the  principles  articulated  above. 


In  accounting9  we  note  that  each  of  the  three  accounting  associations 
af  relevance,  the  Institute  of  Chartered  Accountants  of  Ontario  (ICAO),  the 
Certified  General  Accountants  Association  of  Ontario  (CGAAO),  and  the 
Society  of  Management  Accountants  of  Ontario  (SMAO)  is  nationally 
based  with  common  admission  criteria  across  provinces,  so  that 
interprovincial  transfer  is  not  a  problem  within  designations.  However,  the 
licensing  provisions  vary  from  province  to  province,  so  a  C.G.A.  licensed  to 
practise  in  British  Columbia  might  find  himself  excluded  from  public 
accountancy  upon  moving  to  Ontario,  although  he  could  retain  his 
designation. 


The  transfer  rules  for  foreign  applicants  applied  by  the  ICAO  are 
deficient  in  two  ways.  First,  transfer  applicants  cannot  satisfy,  by 
examination  alone,  academic  requirements  in  areas  in  which  their  training 
>  deemed  to  be  deficient,  despite  the  fact  that  their  total  training 
programme  may  be  as  extensive  as  that  of  domestic  applicants.  Second, 
transfer  applicants,  in  addition  to  satisfying  academic  and  work  experience 
requirements,  must  be  recommended  for  admission  by  two  members  of  the 
ICAO.  No  such  requirement  applies  to  domestic  applicants. 

In  the  case  of  the  CGAAO,  we  again  find  an  inadequacy  in  terms  of 
providing  examinations  in  lieu  of  course  work  for  foreign  transfer 
applicants  with  academic  preparation  as  extensive  as  domestic  candidates. 
Furthermore,  the  CGAAO’s  policy  of  accepting  transfer  applicants  on  the 
basis  of  reciprocity  agreements  with  foreign  associations  is  inappropriate.10 
As  Mr.  Justice  McRuer  has  pointed  out,  reciprocity  is  irrelevant  to  the 
assessment  of  the  qualifications  of  any  applicant.11 


. 


9See  Murray,  Transfer,  op.  cit.,  pp.  130-167. 

°No  such  reciprocal  agreements  have  as  yet  been  concluded. 

Government  of  Ontario,  Royal  Commission  on  the  Inquiry  into  Civil  Rights,  Report,  op.  cit.,  pp. 
1177-1180. 
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The  Society  of  Management  Accountants  of  Ontario  appears  to  be  the 
only  accounting  association  which  provides  an  examination  alternative  to 
course  work  for  the  fulfillment  of  academic  requirements  for  transfer. 

In  accounting,  then,  the  transfer  rules  could  be  brought  into  line  with 
the  principles  advocated  above  by: 

i)  the  ICAO  and  the  CGAAO  offering  examination  alternatives  to  i 
course  work  in  areas  in  which  transfer  applicants  are  thought  to 
be  insufficiently  prepared,  providing  that  their  academic 
experience  is  as  extensive  (and  as  long)  as  that  required  of 
domestic  applicants; 

ii)  the  ICAO  removing  the  requirement  for  “sponsorship”  of 
transfer  applicants  by  two  members  of  the  Institute; 

iii)  the  CGAAO  revoking  its  policy  of  linking  transfer  admissions 
to  reciprocal  agreements  with  foreign  associations. 

In  architecture,12  we  find  that  the  uniformity  of  admission  standards 
resulting  from  the  activities  of  the  Royal  Architectural  Institute  of  Canada 
(RAIC)  has  gone  a  long  way  towards  facilitating  interprovincial  transfers.  * 
Similarly,  the  accreditation  system  of  the  Commonwealth  Board  of 
Architectural  Education  (CBAE)  enhances  the  transfer  prospects  of 
candidates  from  Commonwealth  countries.  There  remain,  however,  two 
aspects  of  the  transfer  rules  applied  by  the  OAA  to  foreign  applicants  that 
merit  revision. 

First,  the  OAA  admits  applicants  with  three  years  po5^-registration 
experience  in  other  provinces  almost  automatically.  However,  those  with  | 
less  post-registration  experience  are  required  to  complete  further  work 
experience  of  up  to  three  years  and  to  complete  the  part  of  the  Registration  i 
Board’s  course  which  deals  with  legal  aspects  of  architectural  practice  in 
Ontario  (Group  I).  This  distinction  based  on  posJ-registration  experience 
is  inappropriate,  as  we  have  argued  above;  no  such  requirement  should 
exist.  On  the  other  hand,  it  appears  that  Group  I  of  the  Registration  Course 
should  be  completed  by  all  transfer  applicants. 

Second,  in  cases  where  the  transfer  applicant’s  training  is  deficient  in 
particular  areas,  but  his  academic  experience  overall  is  of  a  quality  and 
duration  equal  to  that  required  of  a  domestic  applicant,  the  OAA  should 


12See  Murray,  Transfer,  op.  cit.,  pp.  75-111. 
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provide  an  examination  alternative  to  course  work  to  satisfy  the  residual 
requirements  for  registration. 

The  engineering  profession  is  exemplary  in  its  treatment  of  transfer 
applications  from  both  other  provinces  and  other  countries.  Uniform 
admission  standards  apply  nationally,  enabling  easy  interprovincial 
transfers.  A  well-developed  examination  programme  provides  a  useful 
alternative  to  formal  course  work  for  foreign  applicants.  None  of  the 
principles  articulated  above  seems  to  be  violated  by  the  administration  of 
transfer  rules  in  this  profession. 

The  case  of  law  is  the  most  difficult  from  the  point  of  view  of  transfer 
rules.  In  many  ways,  the  nature  of  legal  practice  is  substantially  determined 
by  the  provincial  context.  Each  jurisdiction  has  a  different  set  of  statutes 
and,  in  some  cases,  a  different  legal  system  altogether.  The  commonality  in 
practice  across  jurisdictions  is  much  less  pronounced  in  law  than  in  the 
other  three  professions,  where  at  least  the  substantive  component  of  the 
professional  discipline  is  international  in  nature.  It  is  natural,  then,  that 
the  transfer  of  lawyers  into  Ontario  is  difficult. 

It  may  however,  be  more  difficult  as  currently  conceived  than  is  really 
necessary.  First,  in  the  case  of  interprovincial  transfers  the  requirement  of 
three  years  active  post-call  practice  (within  the  five  years  preceding 
application)  should  be  abolished.  Such  experience  is  not  directly  relevant  to 
Ontario  practice,  and  work  experience  (articling)  equivalent  to  that 
required  of  domestic  applicants  should  be  all  that  is  required  of  transfers. 
Second,  since  domestic  applicants  must  spend  six  months  in  the  Bar 
Admission  course  and  cannot  simply  sit  all  or  some  of  the  examinations,  a 
like  requirement  should  apply  to  transfer  applicants.  It  should  not  be  easier 
to  gain  access  to  the  Ontario  Bar  by  first  getting  licensed  in  another 
province. 

With  respect  to  foreign  transfers,  the  academic  requirements  appear  to 
be  unduly  restrictive.  Even  qualified  lawyers  in  other  common  law 
jurisdictions  must  now  obtain  a  Canadian  law  degree  as  a  pre-condition  for 
licensure,  in  addition  to  satisfying  articling  and  Bar  Admission  course 
requirements.  Some  advanced  standing  may  be  given  to  such  applicants  at 
the  discretion  of  individual  law  schools,  but  basically  all  such  transfer 
candidates  are  required  to  return  to  university.  This  is  entirely 
inappropriate.  The  areas  in  which  such  applicants  are  deficient  could  be 
specified  and  examinations  set  to  test  their  competence.  In  addition,  some 
recognition  should  be  given  to  work  experience  of  these  applicants,  either 
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in  the  course  of  their  articling  or  post-call.  Foreign  applicants  should  be 
required,  then,  to  (i)  bring  their  academic  qualifications  into  line  with 
domestic  candidates  by  either  course  work  at  university  or  by  passing 
examinations,  (ii)  fulfill  articling  requirements  which  may  be  reduced  in 
light  of  their  work  experience,  and  (iii)  complete  the  six-month  Bar 
Admission  course  and  pass  the  Bar  examinations. 

There  is  one  further  point  that  should  be  made  with  respect  to  the 
administration  of  the  transfer  rules  of  all  four  professions  under  review.  In 
engineering  and  law,  refused  transfer  applicants  are  permitted  a  hearing,13 
but  no  appeal  process  is  available  in  any  of  the  four  professions.  As  we 
argued  above  in  Chapter  7,  all  professional  bodies  should  afford  refused 
candidates  an  opportunity  to  request  an  informal  hearing  and  a  right  to 
demand  a  formal  hearing.  Appeals  from  formal  hearings  should  be  to  the 
courts. 

There  are  a  number  of  other  issues  relating  to  transfer  rules  which 
deserve  brief  comment.  Although  immigration  is  a  federal  matter  and 
professional  regulation  a  provincial  one,  coordinating  efforts  between 
these  two  levels  of  government  with  respect  to  professional  manpower 
planning  should  be  encouraged.  In  particular,  interprovincial  mobility  of 
professionals  should  be  facilitated  as  much  as  possible  by  standardization  of 
entry  requirements  wherever  feasible.  Occasional  practice  by  out-of- 
province  practitioners  should  be  universally  possible  in  collaboration  with 
an  Ontario  practitioner,  though  the  appropriate  rules  for  independent 
occasional  practice  will  vary  from  one  profession  to  another.  Furthermore, 
national  accrediting  agencies  could  be  established  where  they  are  not 
already  in  place  to  assess  the  domestic  training  programmes  in  the  various 
provinces  as  well  as  those  in  other  jurisdictions.  The  scope  and  depth  of 
these  evaluations  could  obviously  be  enhanced  by  a  national  agency  with 
appropriate  resources  and  would  undoubtedly  be  of  considerable  help  to 
individual  professional  bodies  in  assessing  the  qualifications  of  transfer 
applicants.  To  some  extent  this  function  is  served  by  the  national  and 
international  coordinating  bodies  in  each  profession:  the  International 
Qualifications  Assessment  Board  of  the  Canadian  Institute  of  Chartered 
Accountants,  the  General  Accountants  Association  of  Canada  and  the 
Society  of  Management  Accountants  of  Canada;  the  Royal  Architectural 
Institute  of  Canada  and  the  Commonwealth  Board  of  Architectural 
Education;  the  Canadian  Council  of  Professional  Engineers.  In  law,  the 


15For  a  detailed  discussion  of  the  degree  of  formality  necessary  in  these  cases,  see  Chapter  7,  section  B.  1, 
“Committee  Structure  and  Process”. 
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national  evaluative  programme  proposed  by  the  Joint  Committee  of  the 
Federation  of  Law  Societies  and  the  Canada  Law  Deans  would  be  a  step  in 
the  right  direction.14  In  general,  national  accrediting  bodies  would  enhance 
interprovincial  mobility  and  provide  a  central  information  source  to 
potential  transfer  applicants,  in  addition  to  facilitating  the  processing  of 
individual  applications  by  provincial  bodies. 

Aside  from  these  stated  principles,  it  is  difficult  to  generalize  about 
transfer  rules;  they  must  naturally  be  as  diverse  as  are  the  different  entry 
requirements  for  the  different  professions.  We  cannot  prescribe  at  this  level 
of  detail  and  choose  instead  to  advocate  the  general  principles  within  which 
particular  rules  should  be  framed  and  to  suggest  adjustments  in  the 
treatment  of  transfer  applications  in  line  with  these  principles. 


14See  Murray,  Transfer,  op.  cit.,  p.  38  and  n.  46. 
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A.  Introduction 

In  this  Part,  we  are  concerned  with  various  aspects  of  the  regulation  of 
the  post-entry  conduct  of  professionals. 

In  Chapter  9,  we  consider  the  case  for  formal  recognition  of  specialties 
in  the  four  professions  under  study  as  a  possible  means  of  improving  the 
professional-client  matching  process.  As  an  alternative,  we  consider  the 
case  for  more  relaxed  rules  on  non-price  advertising  by  professionals 
pertaining  to  such  matters  as  biographical  and  office  information,  major 
clients,  and  preferred  areas  of  practice. 

In  Chapter  10,  we  consider  the  appropriate  regulation  of  pricing 
behaviour  in  these  professional  markets,  and  in  this  context,  appropriate 
policies  towards  such  matters  as  price  advertising  and  fee  schedules. 

In  Chapter  11,  we  evaluate  the  performance  of  the  four  professions  in 
maintaining  post-entry  standards  of  competence  and  consider  alternative 
mechanisms  such  as  civil  liability,  discipline,  peer  review,  recertification, 
and  mandatory  continuing  education  for  enhancing  that  performance. 

In  Chapter  12, we  treat  the  question  of  whether  professional  firms 
should  be  permitted  to  incorporate  and  on  what  basis  as  regards  matters 
such  as  beneficial  ownership  and  limited  liability.  We  also  consider  the 
circumstances  under  which  mixed  professional  firms  comprising  members 
of  more  than  one  profession  should  be  permitted. 

In  Chapter  13,  we  examine  some  issues  raised  by  the  increasing 
percentage  of  employed  professionals  in  some  professions,  including 
potential  conflicts  between  the  interests  and  prerogatives  of  professional 
bodies,  employed  professionals,  professional  unions,  and  employers. 

As  we  pointed  out  in  Chapter  1  of  this  Study,  the  regulation  of  post¬ 
entry  professional  conduct  is  at  least  as  deserving  of  attention  as  entry 
regulation,  although  debates  in  the  past  have  tended  to  centre  on  the  latter. 
An  informed  public  policy  must  squarely  address  itself  to  regulation  of 
post-entry  conduct.  In  particular,  it  is  necessary  to  consider  the  extent  to 
which  professional  regulation  unduly  constrains  innovative  and  dynamic 
behaviour  on  the  part  of  professional  firms. 

It  will  have  been  noted  from  those  sections  of  Part  III  which  deal  with 
questions  of  entry  regulation  that  the  most  pressing  problems  arise  in 
accounting,  architecture,  and  engineering.  In  contrast,  in  Part  IV,  many  of 
our  concerns  relate  particularly  to  issues  of  regulation  in  the  legal 
profession. 


Chapter  9 


Specialization  and  Non-Price 
Advertising 


A.  Introduction 

In  this  chapter,  we  seek  to  evaluate  both  the  case  for  formal  recognition 
of  specialization  of  functions  in  the  four  professions  under  study  and  the 
case  for  more  relaxed  rules  on  non-price  advertising  by  professionals  as  a 
possible  alternative  policy.  The  form  which  the  question  of  specialization 
typically  takes  in  this  context  is  whether  the  professions  should  adopt  some 
mechanism  by  which  members  who  have  achieved  a  degree  of  expertise  in  a 
set  of  professional  functions  beyond  that  implied  in  attainment  of  the  basic 
entry  standard  should,  on  satisfying  appropriate  criteria,  be  certified  or 
designated  publicly  as  specialists  in  those  functions. 

In  the  four  professions  under  study,  formal  specialization  programmes 
appear  to  have  been  a  lively  issue  only  in  professional  engineering  and  law. 
In  engineering,  a  specialty  designation  programme  was  approved  by  the 
APEO  in  late  1972  and  began  designating  specialists  in  early  1974.  The 
programme  is  administered  by  a  Board  of  Specialization,  and  is  assisted  by 
nine  field  committees  corresponding  to  nine  major  fields  of  engineering 
within  which  about  sixty  classes  of  specialties  are  presently  recognized, 
with  a  further  thirty  class  definitions  under  consideration.  As  of  1978,  about 
250  specialists  had  been  designated  in  total  in  these  various  classes  of 
specialties.  In  addition,  1,580  consulting  engineers  have  also  been 
designated  as  such. 

In  the  legal  profession  in  Ontario,  the  issue  of  formal  specialization 
has  been  a  matter  of  lively  debate  over  the  past  six  or  seven  years.  A  Law 
Society  Special  Committee  on  Specialization  in  1972  recommended  the 
implementation  of  a  specialists’  certification  programme.  The  initial  fields 
of  specialization  proposed  for  recognition  were  criminal  law,  bankruptcy, 
admiralty  and  labour  law;  the  emphasis  on  areas  of  federal  jurisdiction  was 
designed  to  facilitate  the  development  of  specialization  in  several  provinces 
simultaneously.  To  obtain  a  specialist’s  certificate,  an  applicant  would 
have  to  prove  five  years  of  substantial  devotion  to  a  specialty  and  then  pass 
approved  courses  given  at  law  schools  and  through  the  Bar  Admission 
course  facilities.  To  maintain  a  certificate,  specialists  would  be  required  to 
attend,  and  pass  examinations  in,  prescribed  courses  at  periodic  intervals. 
Multiple  certification  to  a  limit  of  three  areas  of  specialty  would  have  been 
permitted.  Modification  of  the  rules  of  professional  conduct  were 
contemplated  so  as  to  encourage  referrals  to  specialists  by  protecting 
referring  lawyers  against  the  risk  of  losing  their  clients’  business  outside  the 
matter  on  which  a  referral  had  been  made  to  a  specialist.  Under  these 
proposals,  any  licensed  lawyer,  whether  certified  in  a  specialty  or  not, 
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would  remain  free  to  practise  in  any  area  of  law  in  which  he  wished.  The 
Law  Society  Committee’s  proposals  did  not  meet  with  widespread  support 
from  the  membership  of  the  legal  profession  and  the  Law  Society  did  not 
proceed  with  them. 

In  1977,  alternative  proposals  were  submitted  by  the  Law  Society  to  the 
profession.  These  involved  a  programme  of  “accreditation”  rather  than 
“certification”.  It  envisaged  lawyers  being  able  to  claim  accreditation  in 
various  fields  of  law  following  the  filing  of  a  statement  with  the  Law 
Society  indicating  that  at  least  50%  of  their  time  over  a  three-  or  five-year 
period  had  been  spent  in  a  particular  area  of  law.  Such  an  assertion  would 
not  be  verified  by  the  Law  Society,  nor  would  there  have  been  any 
examination  or  like  requirement  to  be  met  in  order  to  claim  accreditation 
status.  However,  maintenance  of  accreditation  would  require  periodic 
attendance  at  continuing  education  courses  relating  to  the  field  of 
accreditation.  Again,  these  proposals  were  not  received  with  widespread 
enthusiasm  by  the  membership  of  the  profession,  especially  those 
practising  in  non-urban  centres.  In  June  of  1978,  a  further  set  of  proposals, 
developed  by  the  Special  Committee  on  Professional  Competence,  were 
approved  in  principle  by  Convocation  of  the  Law  Society  and  referred  to 
various  committees  for  detailed  elaboration.  These  proposals  will  permit 
practitioners  to  advertise  preferred  areas  of  practice  in  such  areas  of  practice 
as  the  Law  Society  approves,  following  registration  of  an  application  with 
the  Society.  Continuation  of  the  privilege  of  advertising  preferred  areas  of 
practice  will  be  contingent  on  periodic  participation  in  continuing 
education  courses  relevant  to  the  preferred  areas  of  practice  in  question.  In  a 
Communique  of  September  29th,  1978,  the  Law  Society  reported  further 
refinements  of  these  proposals: 

The  Professional  Conduct  Committee  has  been  instructed  to 
amend  the  Rules  of  Professional  Conduct  to  permit  members  to 
publish  professional  cards  showing  their  categories  of  preferred 
practice  when  these  and  the  qualification  to  indicate  them  have 
been  determined.  They  will  also  be  able  to  show  the  languages  in 
which  they  can  conduct  practice  and  their  office  hours. 

The  Society  will  place  institutional  advertising  for  the 
purpose  of  informing  the  public  what  services  lawyers  provide 
and  how  to  find  a  lawyer.  The  Public  Relations  Committee  has 
been  instructed  to  propose  the  details  including  what  media 
should  be  used. 


Specialization  and  Non-Price  Advertising  263 


The  report  recommends  that  when  the  programme  outlined 
in  the  report  of  the  Special  Committee  on  Competence  in  the 
Practice  of  Law  is  in  place,  the  Yellow  Pages  of  telephone  books 
include  separate  listings  under  the  names  of  the  various  preferred 
areas  of  practice  and  that  members  generally  be  permitted  to  list 
their  names  under  up  to  three  such  headings,  unless  they  list 
under  the  category  of  general  practice.  Law  firms,  like  individual 
members,  will  be  able  to  list  under  three  headings  or  at  their 
option  to  appear  only  in  the  general  practice  section  with  the  firm 
members  listing  their  names  under  up  to  three  preferred 
categories  of  practice  showing  their  firm  name  in  brackets  after 
their  own  name. 

As  part  of  its  institutional  advertising  the  Society  will  take  a 
box  at  the  beginning  of  the  Yellow  Pages  section  on  lawyers.  The 
space  will  be  used  to  explain  the  categories  of  preferred  areas  of 
practice,  to  inform  the  public  of  the  Legal  Aid  Plan  and  the 
Lawyer  Referral  Service  and  to  advise  clients  to  discuss  legal  fees 
at  their  first  interview  with  a  lawyer.  It  will  be  stated  that  many 
lawyers  charge  only  a  nominal  fee  for  an  initial  half-hour 
interview.  Reference  will  also  be  made  to  the  fact  that  any  client 
who  questions  the  size  of  a  lawyer’s  bill  is  entitled  by  law  to  have 
it  taxed  by  a  Court  official  who  can  reduce  it  if  it  is  too  high. 

A  further  Communique  of  November  17th,  1978,  identifies  thirteen 
preferred  areas  of  practice  with  respect  to  which  advertising  will  be 
permitted. 

That  the  question  of  formal  specialization  should  have  attracted  a 
great  deal  more  attention  in  engineering  and  law  than  in  architecture  and 
public  accountancy  is  not  surprising.  Engineering  functions  are  performed 
in  a  vast  array  of  technological  activities  in  our  society.  Similarly,  legal 
functions  are  relevant  to  almost  every  aspect  of  human  affairs.  In  contrast, 
architectural  functions  are  confined  to  the  design  of  buildings.  Similarly, 
public  accountancy  functions  are  confined  to  the  conduct  of  corporate 
audits  and  preparation  or  verification  of  certain  classes  of  financial 
statements  (although  in  the  accounting  field  more  generally  a  certain 
amount  of  de  facto  specialization  in  such  areas  as  taxation  or  internal 
auditing  has  occurred).  We  explore  in  the  next  sections  of  this  chapter  the 
evidence  of  de  facto  specialization  within  each  of  the  four  professions 
under  study.  It  is  sufficient  at  this  point  to  emphasize  that  the  importance  of 
the  question  of  formal  specialization  is  directly  and  positively  correlated 
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with  the  range  of  professional  functions  embraced  by  the  general  regulatory 
regime  in  place  in  a  profession. 

It  will  be  recalled  from  our  discussion  in  Chapter  4  of  quality 
regulation  in  the  professions  that  licensure,  by  prescribing  inputs  for  the 
training  and  qualification  of  professionals,  assumes  that  required  training 
inputs  correlate  highly  with  desired  service  outputs.  Clearly  this 
assumption  becomes  increasingly  tenuous  the  more  closely  one  approaches 
a  situation  of  a  fairly  narrowly  circumscribed  set  of  acceptable  training 
inputs  and  a  widely  varied  range  of  desired  service  outputs.  In  the 
engineering  and  legal  professions,  where  a  very  wide  range  of  highly 
specialized  professional  functions  are  performed,  a  single  track  or  single 
standard  licensing  regime  is  likely,  standing  alone,  to  produce  a  set  of  skills 
that  is  unevenly  matched  to  the  specialized  functions  many  professionals 
will  be  called  upon  to  perform  in  the  course  of  their  subsequent  practising 
careers.  Therefore,  licensing  requirements,  of  themselves,  are  weak 
guarantors  of  specialized  professional  competence.  In  engineering,  this 
point  is  somewhat  overstated,  because  formal  engineering  educational 
programmes  are  explicitly  streamed  to  permit  the  development  of  special 
strengths  in  particular  major  fields  of  engineering;  and,  of  course, 
subsequent  work  experience  requirements  prior  to  licensing  permit  further 
streaming  of  specialties.  The  same  position  to  some  extent  holds  true  in 
law,  where  curriculum  flexibility  and  subsequent  work  experience 
requirements  permit  students  some  ability  to  develop  discrete  competences 
prior  to  licensing.  However,  in  the  case  of  both  professions,  this  ability, 
prior  to  licensing,  is  quite  limited. 

The  difficulty  raised  by  this  analysis  is  that  if  functions  performed  by 
members  of  a  profession  are  so  widely  varied  and  highly  specialized  that 
general  licensing  requirements  are  an  inadequate  quality  assurance  to 
consumers  without  an  additional  certification  regime,  can  one  defend  the 
right  of  a  member  of  the  profession  generally  licensed,  but  not  specially 
certified,  to  perform  functions  where  consumer  ignorance  is  deemed  to  call 
for  specialty  certification? 

Reflecting  this  dilemma,  we  would  expect  the  institution  of  specialty 
programmes  in  engineering  or  law  to  set  in  motion  an  institutional 
dynamic  entailing  the  following  characteristics:  first,  there  will  be  pressures 
for  the  proliferation  of  specialty  classes  as  members  of  the  profession  strive 
to  differentiate  their  services  from  those  of  other  members  of  the  profession 
and  thus  attempt  to  reap  whatever  competitive  advantage  is  associated  with 
real  or  imagined  service  differentiation.  Second,  there  will  be  disputes 
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within  the  profession  over  the  appropriate  specification  of  the  boundaries 
of  each  specialty,  over  the  appropriate  criteria  by  which  one  is  judged  to  be  a 
specialist,  and  over  the  even-handedness  and  competence  with  which  the 
plans  are  being  administered.  This  will  be  particularly  so  if  their 
administration  primarily  resides  in  the  hands  of  those  already  certified  as 
specialists.  Third,  in  the  face  of  these  two  phenomena,  a  substantial 
amount  of  the  regulatory  capacity  of  each  profession,  drawn  from  scarce 
volunteer  resources  within  the  profession,  will  be  invested  in  supporting 
the  plans  under  the  weight  of  these  pressures.  Fourth,  plans  that  start  off  as 
only  specialty  certification  programmes  are  likely  over  time  to  become,  at 
least  in  part,  de  facto  specialty  licensing  programmes, as  those  successful  in 
having  themselves  certified  as  specialists  then  succeed  in  establishing 
exclusive  claims  to  specialized  competence.  They  might  achieve  this  by 
persuading  large  institutional  employers  or  various  demand  side 
regulatory  agencies,  legal  aid  administrators,  standards  writers,  etc.  to 
stipulate  specialty  certification  as  a  necessary  qualification  for  undertaking 
particular  professional  functions  or  categories  of  work. 

All  of  these  developments  we  see  as  negative,  leading  on  the  one  hand, 
to  a  very  extreme  form  of  segmentation  of  professional  service  markets,  with 
the  concomitant  loss  of  mobility  of  professional  manpower  within  those 
markets  (not  only  within  the  province  but  interprovincially),  and,  on  the 
other  hand,  to  a  major  new  demand  on  the  scarce  regulatory  resources  of  the 
governing  bodies  of  the  professions.  In  short,  almost  all  of  the 
disadvantages  of  certification  and  licensure  regimes  identified  in  our  earlier 
discussion  of  quality  regulation  in  the  professions  (Chapter  4)  would  arise 
with  specialty  certification  programmes,  multiplied  by  the  number  of 
specialty  classifications  sought  to  be  recognized  in  each  profession.  In  the 
face  of  costs  of  this  magnitude,  we  look  for  compelling  evidence  of 
substantial  benefits  to  consumers  of  professional  services  to  set  against  these 
costs  in  order  to  be  persuaded  that  the  net  effects  of  specialty  certification 
programmes  in  any  of  the  four  professions  under  study,  but  particularly 
engineering  and  law,  are  likely  to  be  positive. 

As  we  have  already  pointed  out,  the  argument  that  net  benefits  accrue 
from  specialty  certification  regimes  involves,  on  the  one  hand,  an  assertion 
of  the  inadequacies  of  a  single-dimensional  licensing  regime  as  a  reasonable 
assurance  of  desired  outputs  in  a  multi-dimensional  service  market,  and  on 
the  other  hand,  consumer  ignorance  or  misinformation  limiting  their 
ability  to  discriminate  efficiently  amongst  providers  in  the  market.  We  turn 
now  to  an  examination  of  evidence  in  each  of  the  four  professions  bearing 
on  the  question  of  whether,  on  the  supply  side  in  each  case,  there  is  an 
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appropriate  degree  of  specialization  of  functions,  and  whether,  on  th< 
demand  side  in  each  case,  there  is  well-developed  consumer  recognition  o 
differences  in  specialized  expertise  on  the  supply  side.  We  stress  again 
however,  the  dilemma  that  must  be  confronted  here:  the  stronger  the  cast 
for  multi-stranded  specialty  certification  schemes,  the  weaker  the  case  fo] 
maintaining  any  general  certification  or  licensure  scheme  for  regulating' 
entry  into  a  profession. 

B.  Public  Accountancy 

The  range  of  functions  encompassed  by  the  definition  of  “public 
accountancy”  in  The  Public  Accountancy  Act  is  relatively  limited,  anc 
essentially  relates  to  the  adding  of  credibility  to  financial  statements: 
principally  audits,  non-audit  reviews,  and  non-audit  non-reviews.  Th< 
relatively  limited  range  of  professional  functions  performed  by  accountant: 
acting  in  their  public  accounting  capacity  is  suggested  by  several  pieces  o 
evidence,  each  in  themselves  inconclusive:  first,  licensed  public 
accountants  are  a  relatively  small  class  of  professionals  numerically! 
amounting  to  about  6,300  in  the  province  of  Ontario;  second,  until  ver 
recently  in  Ontario,  the  functions  performed  by  public  accountants  wen 
not  seen  as  being  such  as  to  require  advanced  formal  education;  third,  ir 
many  other  jurisdictions  today,  entry  regulation  in  public  accountancy  i:1 
either  non-existent  or  relatively  permissive;  fourth,  the  functions 
performed  by  public  accountants  are  apparently  sufficiently  constrainec 
and  standardized  in  character  that  they  are  susceptible  of  quite  closeh 
detailed  output-type  regulation  through  CICA  manuals,  directives  and  like 
forms  of  specification.  That  public  accounting  firms  primarily  practis< 
public  accounting  in  its  conventional  sense  is  borne  out  in  Table  9.1. 


It  is  true,  of  course,  as  the  table  below  indicates,  that  for  larger  firms  o 
chartered  accountants,  audits  comprise  a  much  higher  percentage  of  tota 
fees  than  for  small  C.A.  firms,  and  in  a  sense,  large  firms  can  be  said  tc 
specialize  in  auditing.  In  a  similar  vein,  the  data  also  indicate  a  very  strong 
positive  correlation  between  size  of  client  and  size  of  public  accounting 
firm.1  This  suggests  that  in  addition  to  specialization  by  function  there  is<: 
high  measure  of  specialization  by  client  size.  Indeed,  in  relation  to  auditing 
fees,  typically,  of  course,  derived  from  larger  clients,  the  five-firm 


'See  various  tables  in  Fred  Lazar,  J.  Marc  Sievers,  Daniel  B.  Thornton,  An  Analysis  of  the  Practice  of 
Public  Accounting  in  Ontario,  Working  Paper  #8  prepared  for  the  Professional  Organization;: 
Committee  (1978),  Chapter  2. 


Specialization  and  Non-Price  Advertising  267 


268 


Professional  Regulation 


concentration  ratio  indicated  by  the  Committee’s  data  is  59%, 2  in  some  ways 
a  disturbingly  high  ratio.  On  the  demand  side,  overwhelmingly  the  clients  c 
of  public  accounting  firms  are  business  clients,  many  of  which  are  very  F 
substantial  enterprises,  with,  one  assumes,  a  great  deal  of  business  f 
sophistication  at  their  command  in  buying  public  accounting  services.  I 

Table  9.2  indicates  the  nature  and  size  of  business  clients  of  C.A.  firms.  |jc 

2 


Table  9.2 


Weighted  Average  Distribution  of  Gross  Fees 
For  All  C.A.  Firms,  by  Selected  Client  Groups 


Client  Group 

- 1 

%  of  Gross  Fees 

Business  with  total  worldwide  sale  of: 

1.  $0  -  $1,000,000 

46.4% 

2.  $1,000,001  -  $25,000,000 

24.4 

3.  $25,000,001  + 

19.7 

All  Businesses 

90.5 

Individuals 

4.5 

Other 

5.0 

TOTAL 

100.0 

— 

Source:  Lazar  et  al.,  op.  cit.,  Table  9,  p.  68. 

i 

! 

- i 

2That  is,  in  the  Professional  Organizations  Committee’s  sample  of  public  accounting  firms,  the  largest  ! 
five  firms  (measured  in  terms  of  estimated  audit  fees)  accounted  for  59%  of  the  audit  fees  generated  by 
all  firms  in  the  sample.  Lazar  et  al.,  op.  cit.,  p.  108.  It  must  be  noted  that  the  concentration  ratio  may  in 
reality  be  even  higher:  three  of  the  largest  public  accounting  firms  in  the  province  did  not  respond  to  I !/ 
the  Professional  Organizations  Committee’s  survey  of  accounting  firms,  from  which  these  data  are  I  r 
drawn.  t 
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Whether  any  of  these  data  suggest  that  the  matching  process  between 
client  and  firm  could  in  any  way  be  improved  by  a  formal  specialization 
programme  is  entirely  another  matter.  Already,  by  definition,  all  persons 
practising  public  accounting  are  licensed  as  “specialists”  within  the 
general  field  of  accounting,  and  under  our  proposals  the  “specialty”  so 
designated  would  become  even  narrower:  it  would  be  limited  to  statutory 
audits.  What  more  discriminating  representation  could  be  made  to 
potential  clients  of  public  accountants  is  not  clear.  This  industry’s  structure 
seems  to  be  replicated  in  most  other  comparable  jurisdictions  and  seems 
inherent  in  the  fact  that  large  firms  which  require  audits  really  have  no 
option  but  to  hire  an  auditing  firm  with  the  capacity  to  undertake  a  large- 
scale  audit.  In  other  words,  the  minimum  efficient  scale  for  public 
accounting  firms  performing  audit  functions,  at  least  for  those  companies 
large  enough  to  be  subject  to  statutory  audit  requirements,  may  be  quite 
large.  To  the  extent  that  there  is  quality  uncertainty  in  the  market  on  the 
demand  side,  this,  no  doubt,  leads  to  a  “brand  name”  phenomenon  where 
clients  choose  public  accounting  firms  by  treating  “brand  names”  as  a 
proxy  for  more  specific  information  on  the  quality  of  service  likely  to  be 
rendered.  But  if  other  service  providers  could  provide  the  same  quality  of 
service  as  the  “brand  name”  firms  it  is  difficult  to  see  what  more  can  be  done 
than  has  been  done  to  assure  the  public  of  that  fact.  All  public  accountants 
are  equally  licensed  in  this  respect  and  have  all  the  credentials  that  can 
reasonably  be  contrived  to  attest  to  that  fact. 

These  observations  have  assumed,  rather  artificially,  that  the  relevant 
matching  process  is  between  accountant  and  client,  whereas  in  most  cases 
the  real  relationship  sought  to  be  enhanced  is  that  between  accountant 
and  users  of  financial  statements.  However,  formal  specialization 
programmes  cannot  address  this  relationship,  as  these  users  are  not  parties 
to  the  selection  process  and  are  unable  to  utilize  improved  information 
concerning  relative  professional  expertise,  at  least  in  a  matching  context.3 

There  remains  the  question  of  whether  a  specialty  certification 
programme  is  required  in  the  unlicensed  area  of  accounting.  This  area, 
under  our  proposals,  would  be  fairly  broad,  ranging  from  bookkeeping  to 
the  performance  of  voluntary  audits.  None  of  the  three  certifications  which 
we  suggest  be  offered-Chartered  Accountant,  Registered  Industrial 
Accountant,  or  Certified  General  Accountant— would  indicate  specialized 

3As  we  noted  in  Chapter  5,  the  actual  shareholders  of  a  corporation  may  in  some  cases  be  more  or  less 
remotely  linked  to  the  selection  process  through  an  audit  committee  of  the  board  of  directors;  but 
potential  investors  and  other  users  of  financial  information  have  not  even  that  link. 
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competence  within  this  general  area  (as,  for  example,  in  corporate 
taxation).  Given  the  fact  that  our  arguments  for  the  establishment  of  a 
statutory  certification  system  in  this  area  had  to  do  with  the  protection  of 
the  relatively  small  firms  which  purchase  general  accounting  services  from 
accounting  firms,  we  see  no  need  to  encumber  this  certification  system  with 
further  distinctions.  The  consumers  of  the  specialized  accounting  services 
of  accounting  firms  are,  for  the  most  part,  large  corporate  clients  which  can 
be  assumed  to  be  fairly  well-informed  and  discriminating  in  this  area.  We 
do,  however,  suggest  later  in  this  chapter  that  a  substantial  relaxation  of 
existing  restrictions  on  non-price  advertising  in  accounting  would  be 
desirable. 

C.  Architecture  and  Engineering:  De  Facto  Specialization 

Like  public  accountancy,  the  practice  of  architecture  embraces  a 
relatively  constrained  set  of  professional  functions.  This  is  reflected  in  the 
fact  that  the  profession  is  one  of  the  smallest  in  the  province,  numbering 
under  2,000  actively  practising  members.  In  contrast  to  architecture,  the 
professional  engineering  profession  is  the  largest  in  the  province, 
numbering  about  43,000  members,  and  embracing  a  very  widely  diverse 
range  of  functions.  The  differences  in  degrees  of  specialization  are  indicated 
in  Table  9.3,  drawn  from  responses  to  the  Committee’s  survey  of  firms  by 
architectural  firms,  engineering  firms,  and  mixed  firms  of  engineers  and 
architects  providing  professional  services  to  the  public. 

In  interpreting  this  table,  it  is  important  to  point  out  both  that  mixed 
firms  probably  comprise  predominantly  engineers,  and  that  the  activities  of 
architects  and  engineers  working  in  employment  settings  in  industry  or 
government  are  not  reflected  in  this  table.  This  is  particularly  important  in 
the  case  of  engineers,  a  very  high  percentage  of  whom  are  employed  in  these 
settings,  in  contrast  to  architects,  most  of  whom  work  in  architectural  firms 
providing  services  to  the  public. 

The  four-firm  concentration  ratios  for  engineering  firms  by  field  are 
shown  in  Table  9.4. 

It  will  be  observed  that  most  numbers  fall  in  the  range  of  30%  to  60%, 
somewhat  less  concentrated  on  average  than  public  accounting  firms  in  the 
audit  services  market,  and  particularly  so  when  one  bears  in  mind  the  large 
number  of  engineers  providing  services  in  all  these  fields  in  employment 
settings  in  industry  or  government. 
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Table  9.3 

Relative  Activity  in  Fields  of  Practice* 

Field  Percentage  of  Gross  Billings 

Firm  Type: 

Architectural  Engineering  Mixed 


1.  Agriculture,  fisheries,  forestry 
forest  products 

2.  Air  and  sea  ports,  harbours, 
terminals,  coastal  works 

3.  Bridges,  tunnels,  highways 
and  railways 

4.  Buildings 

5.  Dams,  irrigation  and  flood 
control 

6.  Plant  process  design 

7.  Mining  and  metallurgy 

8.  Municipal  services 

9.  Petroleum  and  natural  gas 

10.  Power  generation,  transmis¬ 
sion  and  generation 

11.  Telecommunications 

12.  Urban  and  regional  planning 

13.  Other  -  Transportation 

14.  Other  -  Consulting 

15.  Other  -  Land  development 

16.  Other  -  New  design 

17.  Other  -  Other 
Mean  of  highest  % 

Mean  of  sum  of  four  highest  % 
Number  of  firms  responding 


<  1.0% 

3.3 

<  1.0 

<  1.0 

2.0 

5.0 

<  1.0 

8.0 

8.9 

88.0 

25.3 

21.4 

<  1.0 

2.0 

4.2 

<  1.0 

9.1 

8.0 

<  1.0 

6.3 

11.5 

<  1.0 

15.4 

12.3 

— 

4.2 

2.6 

— 

7.3 

9.8 

<  1.0 

3.2 

1.9 

4.6 

3.6 

8.6 

<  1.0 

1.3 

1.6 

— 

<  1.0 

1.1 

— 

<  1.0 

— 

1.8 

1.2 

<  1.0 

2.8 

7.1 

3.2 

92.7 

78.8 

76.2 

99.5 

97.0 

96.9 

270 

646 

89 

*From  the  percentage  of  each  firm’s  gross  billings  in  each  field. 
Weighted  by  firm  size  (except  for  the  means). 

Source:  Donald  N.  Dewees,  Stanley  M.  Makuch,  Alan  Waterhouse,  An 
Analysis  of  the  Practice  of  Architecture  and  Engineering  in 
Ontario ,  Working  Paper  #1  prepared  for  the  Professional 
Organizations  Committee  (1978),  Table  III.  B.l,  p.  127. 
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Table  9.4 

Concentration  Ratios:  Engineering  Firms  by  Field 


Four-Firm 

Concentration  Ratios* 

(Largest  four  firms’ 

Field  of  Practice  share  of  total  activity) 


1.  Agriculture,  fisheries,  forestry  and 

forest  products  50% 

2.  Air  and  sea  ports,  harbours  and 

terminals,  coastal  works  42 

3.  Bridges,  tunnels,  highways  and  railways  45 

4.  Buildings  15 

5.  Dams,  irrigation  and  flood  control  42 

6.  Plant  process  design  34 

7.  Mining  and  metallurgy  27 

8.  Municipal  services  23 

9.  Petroleum  8c  natural  gas  55 

10.  Power  generation,  transmission 

and  distribution  58 

11.  Telecommunications  51 

12.  Urban  and  regional  planning  40 

13.  Other  -  Transportation  69 

14.  Other  -  Consulting  98 

15.  Other  -  Land  development  77 

16.  Other  -  New  design  95 

17.  Other  -  Other  35 


♦All  weighted  by  firm  size. 


Source:  Dewees,  et  al.,  op.  cit.,  Table  III. B.  16,  p.  158. 


On  the  demand  side  of  the  markets  for  architectural  or  engineering 
services,  Table  9.5  shows  the  distribution  of  client  types. 
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Table  9.5 


Distribution  of  Client  Types 
(%  of  all  clients) 


Client  Type 

Architectural 

Firms 

Engineering 

Firms 

Mixed 

Firms 

1.  Industrial  and  commercial 
companies 

22% 

39 

34 

2.  Real  estate  development 
companies 

20 

14 

22 

3.  Non-profit  institutions 

10 

3 

6 

4.  Government  (all  levels) 

21 

22 

23 

5.  Individuals 

23 

6 

7 

6.  Architecture  or 
engineering  firms 

3 

14 

6 

7.  Other  -  Contractors 

<  1 

1 

1 

8.  Other  -  Mining  corporations 

0 

1 

0 

9.  Other  -  Other 

1 

2 

1 

TOTAL 

100 

100 

100 

Source:  Dewees,  et  al.,  op.  cit., 

Table  III.B.24,  p. 

175. 

Table  9.5  indicates  that,  in  the  case  of  engineering  and  mixed  firms, 
the  clientele  is  almost  exclusively  drawn  from  business  or  institutional 
sectors.  In  architecture,  while  there  is  a  predominantly  business  or 
institutional  clientele,  there  is  also  a  significant  individual  client  sector 
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serviced  by  architectural  firms.  The  Committee’s  surveys  of  clients  of 
architectural  and  engineering  firms  seem  to  disclose  a  high  degree  of 
experience  and  expertise  amongst  clients.  Only  a  small  fraction,  perhaps 
10%  to  20%,  seem  to  have  particularly  low  levels  of  expertise  and 
experience.4 

In  the  case  of  the  architectural  profession,  evidence  that  architects,  on 
the  one  hand,  specialize  in  a  relatively  limited  set  of  functions  and,  on  the 
other  hand,  deal  with  predominantly  business  clients  of  a  relatively  high 
level  of  sophistication,  suggests  an  extremely  weak  case  for  formal 
specialization  programmes  beyond  basic  licensure  within  the  profession. 
However,  as  in  accounting,  we  would  not  wish  to  constrain  the  ability  of 
architects  to  engage  in  any  truthful  form  of  non-price  advertising, 
following  generally  the  proposals  developed  later  in  this  chapter  in  the 
context  of  the  legal  profession. 

D.  Formal  Specialization  in  the  Engineering  Profession 

In  the  case  of  the  engineering  profession,  the  specialization  issue  is 
made  somewhat  more  complex  by  virtue  of  two  facts:  that  engineering  firms 
specialize  in  a  much  larger  number  of  fields  than  architectural  firms  and,  of 
course,  that  the  engineering  profession  embraces  a  much  larger  number  of 
engineers  working  in  employment  settings  (with  industry  or  government) 
who  are  highly  specialized  across  a  large  number  of  fields  and  classes  of 
functions  within  fields.  However,  in  the  case  of  engineering  firms  dealing 
directly  with  the  public,  data  from  the  Committee’s  survey  of  firms  suggest 
that  most  engineering  firms  focus  on  only  one  field  of  practice5  and  deal 
almost  exclusively  with  business  clients  possessing  a  relatively  high  level  of 
sophistication  in  the  utilization  of  professional  services.  In  the  case  of 
employed  engineers,  it  seems  safe  to  assume  that  most  industrial  and 
governmental  employers  possess  the  sophistication  necessary  to  make 
appropriate  hiring  decisions  without  the  aid  of  elaborate  specialization 
programmes  to  provide  additional  quality  signals  to  them.  Indeed,  we  have 
based  our  case  for  an  “industrial  exemption’’,  exempting  governmental 
and  industrial  employers  from  having  to  hire  licensed  engineers  to  perform 
engineering  functions,  on  the  assumption  that  these  classes  of  employers 
are  capable  of  determining  for  themselves  whom  they  need  to  hire  to 
perform  given  functions.  If  this  assumption  has  validity  to  it,  it  applies  a 


4Donald  N.  Dewees,  Stanley  M.  Makuch,  Alan  Waterhouse,  An  Analysis  of  the  Practice  of  Architecture 
and  Engineering  in  Ontario,  Working  Paper  #1  prepared  for  the  Professional  Organizations 
Committee  (1978),  p.  189. 

5Dewees  et  al.,  op.  cit.,  p.  354. 
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fortiori  to  the  question  of  whether  formal  specialty  certifications  are 
required  over  and  above  general  licensure  requirements  to  assist  employers 
in  making  appropriate  hiring  decisions. 

The  APEO’s  experience  with  its  specialty  designation  programme 
since  its  institution  in  1972  seems  to  bear  these  observations  out.  Out  of  a 
profession  of  43,000  members,  almost  all  of  whom  are  functionally 
specialized  by  major  fields  of  engineering  and  most  of  whom  are 
functionally  specialized  by  classes  within  each  of  these  major  fields,  fewer 
than  250  members(about  0.6%) have  qualified  for  specialty  designation.  It 
appears  that  not  a  substantial  number  more  than  this  have  bothered  to  seek 
designation.  Given  that  the  primary  criterion  for  qualification  as  a  specialist 
is  five  years  experience  within  the  class  of  specialized  functions  for  which 
designation  is  sought,  the  conferment  of  a  specialty  designation  is  little 
more  than  a  validation  of  a  decision  already  taken  by  the  market  about  an 
engineer’s  specialized  competence. 

The  fact  that  so  few  engineers  have  sought  to  obtain  specialty 
designations  has  several  important  implications.  First,  it  suggests  the  lack 
of  an  economic  incentive  on  the  part  of  engineers  to  obtain  such  a 
designation.  This  in  turn  must  reflect  the  fact  that  clients  or  employers  of 
engineers  attach  no  particular  consequence,  for  the  most  part,  to  the 
presence  or  absence  of  a  designation,  but  instead  rely  on  their  own 
assessments  based  on  other  information.  Second,  the  conferment  of  a 
specialty  designation,  given  the  numbers  participating  in  the  programme 
relative  to  the  total  engineering  population,  necessarily  has  limited 
significance  in  terms  of  any  kind  of  useful  quality  signal  either  to  clients  or 
to  employers.  Given  the  undisputed  facts  as  to  the  degree  of  functional 
specialization  that  exists  within  the  engineering  profession,  it  is  obvious 
that  the  number  of  designated  specialists  in  most  classes  is  vastly 
exceeded  by  engineers  who  are  probably  as  well-qualified  to  practise  in  the 
same  specialized  areas  but  who  have  chosen  not  to  seek  designation.  Thus, 
reliance  by  a  client  or  employer  on  the  fact  of  designation  as  evidence  of 
superiority  over  non-designated  engineers  would  be  grossly  mistaken.  If 
this  were  not  the  case,  we  would  then  have  to  grapple  with  some  bizarre 
market  structure  problems  in  many  of  the  defined  classes  of  specialties.  If 
only  designated  specialists  possess  the  advanced  expertise  necessary  to 
perform  certain  narrowly  specialized  functions,  then  a  number  of  classes  of 
specialties  recognized  by  the  APEO  presently  exhibit  extreme  forms  of 
monopoly  or  oligopoly,  with  literally  one,  or  in  some  cases  two  or  three, 
specialists  designated  in  particular  specialty  classes.  We  believe  that  this 
inference  is  implausible,  but,  forced  back  to  the  first  interpretation,  we  must 
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then  recognize  that  the  quality  signal  sent  out  to  clients  and  employers  by 
specialty  designations  in  the  engineering  profession  is  of  very  dubious 
value. 

Many  of  these  problems  are  acknowledged  to  some  extent  by  the  APEO 
in  its  brief  to  the  Professional  Organizations  Committee  of  October  31, 
1977: 

The  overall  program  is  classed  as  a  qualified  success.  It  has  not 
proceeded  as  far  or  as  fast  as  had  been  expected.  Its  development 
still  leaves  a  number  of  questions  unanswered,  or  only  partially 
answered.  The  objectives,  the  identification  and  recognition  of 
achievement  and  current  competence,  and  the  encouragement  of 
continuing  professional  and  technical  development  by  the 
designated  engineer,  remain  as  desirable  as  ever,  and  their 
attainment  appears  to  continue  to  be  an  obligation  willingly 
shouldered  by  the  Association  of  Professional  Engineers  of  the 
Province  of  Ontario.  The  means  of  attaining  the  objectives, 
however,  may  require  some  polishing. 

While  no  better  approach  has  yet  been  found,  peer-assessment  has 
exhibited  some  subjective  judgements,  some  inconsistencies,  and 
some  personality  problems.  Because  the  process  cannot  be 
handled  by  numbers,  and  is  so  subjective,  even  Board  members 
have  difficulty  in  reaching  agreement  upon  occasion.  Rejected 
applicants,  as  might  be  expected,  tend  to  see  the  process  as  being 
biased  and  unfair.  Others  find  it  too  complex  and  of  such  tenuous 
benefit  as  not  to  be  essayed,  still  others  feel  that  the  system  is  too 
rigid  and  is  unable  to  recognize  certain  realities  of  practice. 

The  establishment  and  confirmation,  through  regulations,  of 
additional  specialist  classes  has  been  found  to  be  inordinately 
difficult.  This  is  due,  in  part,  to  legislative  requirement  for 
appropriate  correspondence  between  the  wording  of  the 
regulations  and  wording  of  the  statute. 

Because  of  the  great  differences  between  practice  in  the  broad 
fields  of  engineering,  the  number  of  identifiable  classes  varies 
greatly;  the  definitions  must  vary  just  as  greatly.  Difficulties 
have  arisen  through  the  practice  of  identifying  first,  and  as  a 
prerequisite  to  the  definition  of  the  specialty,  the  field  of  practice. 
Refinement  of  procedures  and  criteria  appear  to  be  a  necessity.  A 
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desirable  object  might  be  making  the  whole  examining  process 
more  routine  and  capable  of  being  undertaken  by  individuals 
dealing  with  matters  of  fact,  leaving  only  the  exceptions,  which 
require  subjective  judgements,  to  be  handled  by  personal  peer- 
assessment.6 

While  we  hesitate  to  offer  any  firm  recommendations  as  to  the  future  of 
the  APEO  specialization  programme,  it  will  be  obvious  that  we  are 
skeptical  as  to  its  public  value.  To  the  extent  that  prospective  clients  or 
employers  require  more  information  about  the  competence  or  expertise  of 
engineers  than  the  mere  fact  of  licensing  implies,  they  can  look  to 
information  regarding  specialization  in  educational  programmes,  the 
quality  of  performance  on-the-job,  projects  undertaken,  and  other  clients 
or  employers  served.  None  of  these  sources  of  information  is  currently 
foreclosed  to  potential  clients  and  employers.  All  the  evidence  suggests  that 
they  freely  use  them  and  that  they  are  unlikely  to  be  readily  persuaded  that 
specialty  designations  are  a  necessary  complement  or  an  adequate 
substitute. 

E.  Law 

Like  engineering,  the  practice  of  law  embraces  a  wide  array  of  highly 
specialized  professional  functions.  The  degree  to  which  functional 
specialization  has  occurred  in  the  legal  profession  is  strongly  reflected  in 
data  drawn  from  responses  to  the  Committee’s  survey  of  firms  in  the  legal 
profession.  In  this  survey,  respondents  were  asked  to  indicate  the  percentage 
of  billable  time  accounted  for  by  each  of  a  variety  of  activities.  The  results 
show  that,  on  average,  firms  spend  about  40%  to  50%  of  billable  time, 
depending  on  the  firm  size,  in  one  area  of  law.  These  results  are  shown  in 
more  detail  in  Table  9.6. 


An  argument  sometimes  made  for  formal  specialty  designation  is  that 
it  may  enhance  the  competitive  health  of  professional  submarkets  by 
creating  an  alternative  quality  signal  to  “brand  name”  firms.  However,  the 
data  indicate  that  specialty  segments  of  the  legal  services  market  in  Ontario 
are  generally  quite  unconcentrated  and  that  for  most  specialties  consumers 
have  a  large  number  of  law  firms  from  which  to  choose;  hence  the 
competition  argument  does  not  seem  particularly  compelling  in  this  case. 


Association  of  Professional  Engineers  of  Ontario,  An  Engineering  Perspective,  Brief  to  the 
Professional  Organizations  Committee,  October,  1977,  pp.  22-23. 
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Table  9.6 


Percentage  of  Billings  Accounted  For  by  the  Top  and 

Top  Four  Firm  Activities 

Total  Toronto  Other 


Firm  Size 

Top 

Top  4 

Top 

Top  4 

Top 

Top  4 

1 

55% 

95 

58 

96 

53 

93 

2-4 

46 

90 

48 

92 

45 

90 

5-9 

41 

88 

49 

92 

36 

85 

10  + 

47 

87 

48 

90 

44 

81 

Source:  Selma  Colvin,  David  Stager,  Larry  Taman,  Janet  Yale,  Frederick 
Zemans,  The  Market  for  Legal  Services;  Paraprofessionals  and 
Specialists,  Working  Paper  #10  prepared  for  the  Professional 
Organizations  Committee  (1978),  Table  VII.  1,  p.  146. 

Table  9.7  shows  the  percentage  of  firms  responding  to  the 
questionnaire  which  spent  more  than  30%  of  their  billable  time  in  each  area 
of  practice. 

Tables  9.6  and  9.7  reveal  specialization  by  firm.  Survey  data  were  also 
analyzed  to  deduce  the  degree  of  specialization  by  lawyers  within  the 
responding  firms.  Table  9.8  sets  out  the  data. 

The  striking  conclusion  to  emerge  from  the  analysis  of  functional 
specialization  by  individual  lawyers  is  that,  for  the  overall  sample  of  firms 
reporting  on  their  lawyers’  activities,  84%  of  their  lawyers  appear  to  spend 
more  than  50%  of  their  billable  time  in  a  single  area  of  law. 

Table  9.9  indicates  the  concentration  ratios  for  firms  by  specialty. 

As  Table  9.10  suggests,  on  the  demand  side  of  the  market  for  legal 
services  we  find  a  much  more  widely  differentiated  spectrum  of  client  types 
than  is  the  case  in  the  other  three  professions  under  study;  in  terms  of  likely 
sophistication  and  access  to  information,  the  spectrum  runs  from  large 
business  clients  on  the  one  hand,  through  small  business  clients,  to 
individual  clients  in  the  household  sector,  who  form  a  much  larger 
proportion  of  clients  in  law  than  in  the  other  three  professions. 
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Table  9.7 


Percentage  of  Firms  Spending  More  Than  30%  of  Billable  Time  in  an  Area, 

by  Location  and  Size  of  Firm 


Area  of  Practice 

1 

Toronto 

2-4  5-9 

10+ 

1 

Other 

2-4  5-9 

10+ 

Civil  Litigation 

1  - 

11% 

11 

19 

13 

7 

.7 

13 

9 

Criminal  Litigation 

15 

8 

3 

4 

8 

3 

0 

0 

Corporate  and  Commercial 

12 

12 

28 

50 

3 

4 

8 

0 

Real  Estate  Transactions 

41 

44 

25 

17 

66 

60 

33 

36 

Tax 

il 

1 

1 

0 

0 

2 

1 

0 

0 

Wills  and  Administration 

6 

2 

3 

0 

9 

6 

0 

0 

of  Estates 

Family 

7 

4 

0 

0 

5 

1 

0 

0 

Administrative 

1 

1 

0 

4 

0 

0 

0 

0 

Labour  Relations 

0 

1 

0 

0 

0 

0 

0 

0 

Industrial  and  Intellectual 

1 

1 

0 

0 

0 

0 

2 

9 

Property 

Admiralty 

0 

0 

0 

0 

0 

0 

0 

0 

N= 

N= 

N= 

N= 

N= 

N= 

N= 

N= 

476 

275 

36 

24 

537 

462 

61 

11 

Source:  Colvin,  et  al.,  op.  cit 

Table  VII.3,  p. 

151. 
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Table  9.8 

Percentage  of  Lawyers  Spending  More  Than  50%  of  Their  Billable  Time  in 

an  Activity,  by  Size  of  Firm 


Area  of  Practice 

Total 

1 

2-4 

5-9 

10+ 

Civil  Litigation 

16% 

8 

16 

24 

21 

Criminal  Litigation 

7 

9 

8 

6 

2 

Corporate  and  Commercial 

16 

9 

11 

20 

36 

Real  Estate  Transactions 

30 

38 

33 

23 

16 

Tax 

2 

1 

1 

2 

5 

Wills  and  Administration 
of  Estates 

5 

5 

6 

5 

4 

Family 

5 

5 

6 

3 

1 

Administrative 

1 

1 

1 

2 

3 

Labour  Relations 

1 

0 

1 

1 

2 

Industrial  and  Intellectual 
Property 

1 

1 

1 

1 

3 

Admiralty 

0 

0 

0 

0 

0 

N=4,192 

N=l,013 

00 

00 

II 

N=608 

N-693 

Source:  Colvin  et  al.,  op.  cit., 

Table  VII.6,  p. 

156. 
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Table  9.9 


Concentration  Ratios  by  Specialty 


Area  of  Practice 

Four-Firm 

Concentration 

Ratios 

Eight-Firm 

Concentration 

Ratios 

Civil  Litigation 

8% 

12 

Criminal  Litigation 

7 

10 

Corporate  and  Commercial 

15 

23 

Real  Estate  Transactions 

3 

5 

Tax 

15 

23 

Wills  &  Administration  of  Estates 

3 

5 

Family 

4 

6 

Administrative 

30 

41 

Labour  Relations 

26 

42 

Industrial  And  Intellectual  Property 

66 

82 

Admiralty 

66 

90 

Source:  Colvin  et  al.,  op .  cit.,  Table  VIII. 2,  p.  172. 

Large  business  clients,  predominantly  located  in  urban  centres,  appear 
to  have  no  major  information  problems  in  making  appropriate  selections 
of  lawyers  for  particular  legal  functions.  Such  clients  tend  to  be  repeated 
users  of  legal  services  and  develop  the  experience  required  to  be  able  to  make 
appropriate  lawyer  selections  and  to  assess,  at  least  approximately,  the 
quality  of  service  being  received.  Also,  informal  communications  networks 
through  professional,  business  and  social  contacts,  appear  to  provide  quite 
reliable  information  about  firm  and  lawyer  specialization.7 


7Selma  Colvin,  David  Stager,  Larry  Taman,  Janet  Yale,  Frederick  Zemans,  The  Market  for  Legal 
Services;  Paraprofessionals  and  Specialists ,  Working  Paper  #10  prepared  for  the  Professional 
Organizations  Committee  (1978),  p.  205. 
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Table  9.10 

Percentage  Distribution  of  Law  Firms’  Clients  by  Type  of  Client, 
by  Location  and  Size  of  Firm,  Ontario,  1976 


Type  of  Clients  Firm  Size  (Number  of  lawyers) 

1  2-4  5-9  10+ 


Total  (N=  1,809) 

Public  corporations 

3% 

4 

8 

16 

Non-public  corporations  and 

17 

21 

30 

42 

unincorporated  business 

Legal  Aid  recipients 

14 

11 

8 

4 

Other  individuals 

61 

60 

48 

33 

Government  and  non-profit 

3 

3 

5 

5 

Other 

1 

1 

1 

0 

Toronto 

Public  corporations 

3  , 

5 

13 

21 

Non-public  corporations 

21 

27 

38 

41 

and  unincorporated  business 
Legal  Aid  recipients 

15 

11 

6 

4 

Other  individuals 

58 

54 

40 

29 

Government  and  non-profit 

3 

2 

3 

6 

Other 

0 

1 

0 

0 

Other 

Public  corporations 

3 

3 

6 

7 

Non-public  corporations 

14 

17 

26 

44 

and  unincorporated  business 
Legal  Aid  recipients 

13 

11 

9 

4 

Other  individuals 

64 

64 

52 

39 

Government  and  non-profit 

4 

4 

7 

5 

Other 

1 

0 

0 

1 

Source:  Colvin,  et  al.,  op.  cit., 

Table  V.10,  p.  87. 
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A  second  client  sector  which  appears  not  to  face  major  informational 
problems  in  choosing  legal  firms  or  lawyers  appropriate  to  their  needs  are 
individuals  and  small  business  clients  residing  in  small  and  medium  sized 
Ontario  towns.  Here  again,  informal  community  information  networks 
appear  to  be  fairly  efficient  in  disseminating  information  about  the 
comparative  costs  and  quality  of  available  law  firms  and  lawyers. 
Furthermore,  the  legal  functions  typically  to  be  performed  in  this  setting 
tend  to  be  somewhat  less  complex  than  those  entailed  in  servicing  the  legal 
needs  of  large  business  clients,  and  accordingly  call  for  a  lesser  measure  of 
specialization.8  This  is  partly  reflected  in  Table  9.6,  which  shows  48%  to  58% 
of  billings  (depending  on  firm  size)  accounted  for  by  one  activity  for  firms 
in  Toronto,  and  only  36%  to  53%  of  billings  accounted  for  by  one  activity  in 
the  case  of  firms  located  outside  of  Toronto. 

A  third  sector  of  clients  or  potential  clients  of  lawyers  reflected  in  our 
client  data  does  face  significant  information  problems.  This  sector 
comprises  individuals  and  small  businesses  located  in  large  town  or  urban 
settings.  This  urban,  small  client  sector  lacks  the  benefit  of  the  informal 
community  networks  that  operate  in  small  towns  and  the  sophistication 
and  experience  possessed  by  large  business  clients.  On  the  other  hand,  in 
common  with  small,  rural  clients,  the  nature  of  the  legal  needs  of  the 
urban,  small  client  sector  tends  typically  not  to  call  for  advanced  levels  of 
specialized  legal  expertise.9  A  Canadian  Gallup  Poll  of  a  random  sample  of 
the  Canadian  adult  population  conducted  in  March  and  April,  1978  for  the 
Canadian  Bar  Association  showed  the  pattern  of  lawyer  use  indicated  in 
Table  9.11. 

These  inferences,  will  not,  of  course,  always  hold,  and  in  particular 
may  not  apply  to  a  number  of  the  legal  needs  of  small  businessmen  in  urban 
centres.  Their  legal  needs  in  some  respects  parallel  large  business  clients, 
but  small  businessmen  may  lack  the  requisite  sophistication  or  experience 
that  comes  from  repeated  use  of  lawyers  to  enable  them  to  make  optimal 
lawyer  selections. 

However,  having  isolated  the  urban,  small  client  sector  as  the  sector 
where  information  about  comparative  prices  and  qualities  of  different  law 
firms  and  lawyers  is  likely  to  be  the  most  deficient,  but  having  also 


Hdem. 

9  Idem. 
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Table  9.11 


Items  For  Which  Lawyer  Ever  Used 


Item 

% 

(N=  1,025) 

Buying  a  house 

50.8 

Drawing  a  will 

35.5 

Incorporating  a  company 

7.0 

Divorce 

6.0 

Being  charged  with  a  criminal  offence 

3.3 

Private  law  suit  such  as  an  automobile  accident  or 

some  other  private  court  action 

17.1 

Other 

12.9 

Never  used  a  lawyer 

26.3 

TOTAL 

100.0 

Source:  Canadian  Gallup  Poll,  “Omnibus  Study” 

conducted  for  the 

Canadian  Bar  Association,  March  and  April, 

1978.  Responses  to 

Question  25(a). 

recognized  that,  relatively  speaking,  the  complexity  of  the  legal  functions  to 
be  performed  in  this  sector  is  generally  not  great,  we  are  inclined  to  the  view 
that  a  response  a  good  deal  less  elaborate  than  a  formal  specialization 
programme  may  be  appropriate.  In  particular,  we  recommend  that  lawyers 
be  freed  from  present  advertising  restrictions  and  that  they  be  permitted  to 
publicize  freely  certain  office  and  professional  information  likely  to  be 
relevant  to  many  clients’  selection  decisions.  In  this  respect,  we  are  content 
to  endorse,  without  major  qualification,  the  recent  proposals  of  the  Special 
Committee  of  the  Law  Society  of  Manitoba  on  Advertising  by  Lawyers, 
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adopted  by  the  Benchers  of  the  Law  Society  of  Manitoba  in  June  of  this  year. 
These  proposals,  insofar  as  they  bear  on  non-price  information,  are: 


1.  That  individual  lawyers  or  law  firms  be  permitted  to 
advertise,  provided  the  advertising: 

(a)  is  accurate  and  not  capable  of  misleading  the  public; 

(b)  is  of  a  dignified  nature  and  otherwise  such  as  not  to 
bring  the  member  of  the  profession  into  disrepute; 
and 

(c)  does  not  claim  any  superiority  for  the  advertising 
member  over  any  other  member  of  the  Society. 


: 


For  example:  Among  the  objective  facts  about  themselves  which 

lawyers  could  advertise  are  the  following: 


-  Name 

-  Address 

-  Telephone  number(s) 

-  Hours  of  operation 

-  Any  languages  spoken  other  than  English 

-  Years  at  the  Bar 

-  Place  and  duration  of  practice  elsewhere 

-  Academic  or  other  degrees 

-  Membership  in  other  Law  Societies 

-  Areas  of  restricted  or  concentrated  practice,  (provided 
that  the  advertisement  does  not  use  the  word: 
“specialist”,  “specializing”,  or  like  words  suggesting  a 
recognized  special  status  or  accreditation). 

We  also  endorse  the  common  sense  reflected  in  the  general  approach 
adopted  by  the  Committee  and  set  out  in  the  following  passage  from  its 
report: 


The  Committee,  after  considerable  discussion,  concluded  it 
would  not  be  practicable  or  desirable  to  formulate  a  complete, 
detailed  code  to  regulate  advertising  in  the  public  interest.  Such  a 
code  would  probably  require  frequent  amendment  and,  despite 
its  scope,  fail  to  meet  precisely  all  situations  that  might  arise. 
Instead,  it  has  opted  for  a  short  set  of  general  principles,  expressed 
as  rules  and  amplified  by  some  specific  illustrations  of  what 
would  be  acceptable  within  the  language  and  spirit  of  those 
principles.  It  also  recommends  that  the  Discipline  Committee 
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should  be  prepared  in  future  to  render  advance  opinions  as  to  the 
permissibility,  within  the  rules,  of  specific  advertisements 
submitted  to  them  by  members  for  consideration.10 

Similar  proposals  were  recently  advanced  in  a  report  of  a  Special 
Committee  on  Advertising  of  the  Law  Society  of  British  Columbia11  except 
that  the  advertising  medium  was  to  be  confined  to  print.  These  proposals 
have  been  approved  by  the  Benchers  of  the  Law  Society  of  British 
Columbia,  subject  to  a  referendum  of  members,  with  the  modification  that 
members  may  advertise  only  restricted  areas  of  practice,  not  preferred  areas 
of  practice,  although  a  small  majority  of  members  in  the  referendum  have 
now  supported  the  latter. 

While  obviously  influenced  by  the  nature  of  the  target  client  groups 
and  the  medium  of  communication  being  used,  some  professional 
announcements  already  in  use  are  set  out  below  from  the  Canadian  Law 
List  of  1977  (an  annual  volume  published  by  the  Canada  Law  Book  Ltd.) 
and  indicate  a  wide  range  of  potentially  relevant  client  information: 

TINGLEY  &  HUMPHREY 

Barristers,  Solicitors,  Notaries 
Avocats,  Notaires 


5-78  Roseberry  Street 


CAMBELLTON,  N.B. 
E3N  3G9 


P.O.  Box  546 


Telephones:  (506)  753-7743-4 


Richard  J.  Tingley,  B.A.,  B.C.L.  b.  1941,  legal  ed.  Univ.  of  New  Brunswick  (1967 
B.C.L.).  Member:  N.B.  and  Canadian  Bar  Association,  Defense  Research 
Institute,  Association  of  Insurance  Attorneys. 

J.  David  Humphrey,  B.A.,  LL.B.  b.  1948,  legal  ed.  Univ.  of  New  Brunswick 
(1974  LL.L.).  Member:  N.B.  and  Canadian  Bar  Association. 
REPRESENTATIVE  CLIENTS:  The  Royal  Bank  of  Canada;  Federal  Business 
Development  Bank;  Montreal  Trust  Company;  Royal  Trust  Company; 
Canada  Permanent  Trust  Company;  Commercial  Union  Group  of 
Insurance  Companies;  Home  Insurance;  Guardian  Insurance;  Travellers 
Group;  Canadian  Home  Assurance  Company;  Royal  Insurance  Group; 
Halifax  Insurance  Company;  Canadian  General  Insurance  Company; 
Industrial  Acceptance  Corporation;  Household  Realty  Limited;  Avco 
Financial  Services  Limited;  Farm  Credit  Corporation;  Upsalquitch 
Salmon  Club  Limited;  Ingeland  Company  Limited. 

REFERENCE:  The  Royal  Bank  of  Canada 


10Law  Society  of  Manitoba,  Special  Committee  on  Advertising  by  Lawyers,  Report  (June,  1978),  p.  12. 
nLaw  Society  of  British  Columbia,  Special  Committee  on  Advertising,  Report  (June,  1978). 
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MACLAREN,  CORLETT  &  TANNER 

Practice  before  Supreme  and  Federal  Courts, 

Committees  of  Parliament,  Canadian  Transport  Commission, 

Tariff  Board,  Provincial  and  Surrogate  Courts, 

Corporation  and  Taxation  Counsel,  Trade  marks. 

30  Metcalfe  Street  Canada  Permanent  Building  OTTAWA,  ONT. 

Telephone:  (613)  233-1146 

KIP  5L4 

GORDON  FORIN  MACLAREN,  Q.C.,  b.  Brockville,  Ont.,  1902;  c.  to 

b.  1927;  prep.  ed.  Royal  Military  College,  Univ.  of  Toronto;  legal  ed., 
Osgoode  Hall.  Member:  Canadian  Bar  and  Carleton  Law  Assns. 
MURRAY  E.  CORLETT,  Q.C.,  b.  Toronto,  Ont.,  1914;  c.  to  b.  1938;  prep,  ed., 
Univ.  of  Toronto:  legal  ed.,  Osgoode  Hall.  Member:  Canadian  Bar  and 
Carleton  Law  Assns. 

FRANK  G.  TANNER,  b.  Ottawa  1939,  c.  to  b.  1966;  prep,  ed.,  Carleton  Univ. 
(B.A.  1961);  legal  ed.,  Queen’s  Univ.  (LL.B.  1964).  Member:  Canadian  Bar 
and  Carleton  Law  Assns. 

MICHAEL  J.  FARRELL,  b.  Montreal,  Que.,  1947;  c.  to  b.  1974;  prep,  ed., 
Loyola  College  (B.A.  1968);  legal  ed.. 

Queen’s  Univ.  (LL.B.  1972).  Member:  Canadian  Bar  and  Carleton  Law 
Assns. 

GORDON  B.  GREENWOOD,  b.  Goose  Bay,  Labrador,  1949;  c.  tob.  1976;  prep, 
ed.,  Univ.  of  Western  Ont.,  (B.A.  1971);  legal  ed.,  Dalhousie  Univ.  (LL.B. 
1974).  Member:  Canadian  Bar  and  Carleton  Law  Assns. 


VERCHERE  &  GAUTHIER 

Avocats,  Barristers  &  Solicitors 

1608  -  1  Place  Ville  Marie  MONTREAL,  QUE. 

H3B  2B6 

Telephone:  (514)  871-8193 

Telex  No.:  05-268537  Cable  Address:  IMPOTAX  MTL. 

Practice  is  Restricted  to  Taxation  Matters 

BRUCE  VERCHERE,  b.  Vancouver,  B.C.,  22  Sept.  1936;  a.  to  b.  1963,  B.C., 
1969,  Que.,  1976  N.W.T.;  legal  ed.,  Univ.  of  B.C.  (LL.B.  1962).  Author: 
“Business  Operations  in  Canada”,  Tax  Management  Foreign  Income 
Portfolios,  No.  45-4th,  Washington,  Tax  Management  Inc.,  1973; 
“Canadian  Income  Tax  Considerations  for  Non-Residents  Owning  Real 
Estate  Situate  in  Canada”,  Canadian  Tax  Foundation  Conference  Report, 
p.  469,  1973;  “Deductible  Expenses”,  Canadian  Tax  Foundation, 
Corporate  Management  Tax  Conference  1975,  p.  55;  “Canada:  A  Base  for 
International  Operations”,  The  Tax  Executive,  Philadelphia,  Pa.,  16  April 
1975;  “Foreign  Source  Income  of  Canadians  —  Tax  Planning  Concepts”, 
Canadian  Tax  Foundation  Annual  Conference,  Que.,  Nov.  1975; 
“Structuring  Mineral  Resource  Property  Ventures”,  No.  23  Canadian  Tax 
Journal,  Jan. /Feb.  1975.  Counsel:  Dept,  of  National  Revenue,  1963-1965; 
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Tax  Litigation  Section,  Dept,  of  Justice,  1965-1967.  Member:  Editorial 
Board,  Canada  Tax  Service,  1969-1973;  Advisor;  Finance  Committee  of  the 
House  of  Commons,  White  Paper  on  Taxation,  1970-1971.  Special 
Lecturer;  Taxation,  1972-1974,  and  International  Taxation,  1975-,  Faculty 
of  Law,  McGill  Univ.;  Corporate  Taxation,  Sir  Geo.  William  Univ., 
Montreal,  MBA  Program,  1973-1975. 

ANDRE  GAUTHIER,  b.  Rouyn,  Que.,  4  April  1945;  a.  to  b.  1971  Que.;  legal  ed., 
Univ.  d’Ottawa  (LL.B.  1970).  Author:  “Organization  to  Carry  on  Business: 
Tax  2”,  Canadian  Bar  Association,  1974;  “Inter-Company  Non-Arm’s 
Length  Transactions  —  Income  Tax  Consequences”,  Canadian  Tax 
Foundation  Conference  Report  145,  1974;  “l’Article  85,  ses  Conditions 
d’Applicadon  et  ses  Implications”,  Journee  d’Etudes  Fiscales,  Assoc. 
Canadienne  d’Etude  Fiscale,  mai  1975;  “Implications  Fiscales  de 
l’Operation  d’une  Entreprise  par  l’lntermediare  d’une  Corporation”. 
Journee  d’Etudes  Fiscales.  Assoc.  Canadienne  d’Etude  Fiscale,  mai  1976; 
“Quebec  Land  Transfer  Duties  —  An  Initial  Analysis”,  Canadian  Tax 
Journal,  Vol.  XXIV,  No.  4  July/Aug.  1976,  p.  381.  Lecturer:  Taxation, 
Faculty  of  Law,  Univ.  of  Ottawa,  1973-1974;  Taxation,  Ecole  de  Formation 
Professionnelle  du  Barreau  du  Quebec,  1972-1975;  Taxation,  Faculty  of 
Law,  McGill  Univ.  1974-,  Counsel:  Tax  Litigation  Section,  Dept,  of 
Justice,  1970-1973. 

SYDNEY  SWEIBEL,  b.  Montreal,  Que.,  8  July  1950;  a.  to  b.  1975  Que.;  legal  ed., 
McGill  Univ.  Montreal  (B.C.L.  1974).  Lecturer:  Taxation,  Concordia 
Univ.  Montreal,  1975-. 

MARC  NOEL,  b.  Quebec  City,  Que.,  31  Oct.  1948;  a.  to  b.  1975  Que.;  legal  ed., 
Univ.  d’Ottawa  (LL.L.  1973,  LL.B.  1974).  Tax  Litigation  Section,  Dept,  of 
Justice,  summer  1973  and  1974.  Lecturer:  Taxation,  Ecole  de  Formation 
Professionnelle  du  Barreau  du  Quebec,  1976. 

MARIO  F.  MENARD,  b.  Granby,  Que.,  16  Jan.  1952;  a.  to  b.  1975  Que.;  legal 
ed.,  Univ.  de  Sherbrooke  (LL.L.  1974).  Counsel:  Tax  Litigation  Section, 
Dept,  of  Justice,  1975-1976.  Author:  collaborator  with  Pierre  Dussault,  1974 
edition  of  “Droit  Fiscal  I  Jurisprudence,  Notes  and  Documents”. 

GUY  DUBE,  b.  Quebec  City,  Que.,  15  Jan.  1949;  a.  to  b.  1972  Que.;  legal  ed., 
Laval  Univ.  (LL.L.  1971)  and  Univ.  of  Toronto  (LL.M.  in  Taxation,  1974). 
Technical  Section,  Que.  Revenue  Dept.,  1974-76.  Co-author:  “Tax  Aspects 
of  Exchange  Traded  Call  Options”,  Canadian  Tax  Journal,  Vol.  XXIV, 
No.  3,  May/June  1976. 

ROSS  B.  EDDY,  b.  Bathurst,  N.B.,  19  Dec.  1931;  a.  to  b.  1956  Alta.,  1965  Ont., 
1976  Que.;  legal  ed.,  Dalhousie  Univ.,  Halifax,  N.S.  (LL.B.  1955). 

PIERRE  ARCHAMBAULT,  b.  Drummondville,  Que.,  22  May  1949;  a.  to  b. 
1976  Que.;  legal  ed.,  McGill  Univ.,  Montreal  (B.C.L.  1975). 


We  see  no  objection  to  any  of  these  kinds  of  announcements, 
disseminated  much  more  broadly  than  the  Canadian  Law  List  permits, 
provided  that  the  information  is  accurate.  Indeed,  the  Oregon  State  Bar  in 
the  U.S.  produces,  in  a  series  of  widely  disseminated  public  booklets 
organized  by  region,  a  Lawyer  Directory,  a  page  from  which  is  set  out 
on  the  following  page: 
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Timothy  M.  Collins  DOB — 8-17-47 
Monson  &  Collins  (2) 

1928  Court  Ave. 

Baker,  Oregon  97814 
(B)  523-4418  (R)  523-6243 
Admitted:  Ore- 1973 
Ed:  University  of  Oregon  Law  School 
Office  Hours:  8:00  -  5:00;  others  by  appt. 
Emergency  calls  after  hours:  Yes 
Sections:  Gen’l  Practice,  Family  & 
Juvenile  Law,  Workmen’s  Comp., 
Real  Estate  &  Land  Use 
Exclusions:  None 
Initial  Zz  hr.  cons  —  $20.00 
Fee  Basis  in  writing:  Yes 

J.  David  Coughlin  DOB — 3-7-44 
J.  David  Coughlin  (2) 

1933  Court  Ave. 

Baker,  Oregon  97814 
(B)  523-5878  (R)  523-2818 
Admitted:  Ore- 1969 
Ed:  Willamette  U. 

Office  Hours:  8:00-5:00;  others  by  appt. 
Emergency  calls  after  hours:  Yes 
Lang.  Avail:  Spanish 
Sections:  Real  Estate,  Business  & 
Corporate  Law,  Trial  Practice 
Exclusions:  Patent-Trademark,  Anti- 
Trust,  Admiralty,  Civil  Rights, 
Securities  Regulation 
Initial  Zz  hr.  cons  —  $20.00 
Fee  Basis  in  writing:  Yes 

Linda  K.  Eyerman  DOB — 8-17-48 
2402  Estes  St. 

Baker,  Oregon  97814 
(B)  523-4257 
Admitted:  Ore- 1976 
Ed:  University  of  Oregon  Law  School 
Office  Hours:  By  appointment 
Emergency  calls  after  hours:  Yes 
Sections:  Gen’l  Practice,  Civil  Rights, 
Consumer  Law,  Family  &  Juvenile 
Law 

Exclusions:  None 
Initial  Zz  hr.  cons  —  $15.00 
Fee  Basis  in  writing:  Yes 


Kenneth  C.  Hadley  Jr.  DOB — 9-1-38 
Leuenberger  &  Hadley  (2) 

1925  Washington  St. 

Baker,  Oregon  97814 
(B)  523-6431  (R)  523-2261 

Admitted:  Ore- 1967 
Ed:  Lewis  &  Clark 

Office  Hours:  9:00-5:00;  others  by  appt. 
Emergency  calls  after  hours:  Yes 
Lang.  Avail:  Swiss 

Sections:  Gen’l  Practice,  Criminal  Law 
Exclusions:  None 
Initial  Zz  hr.  cons  — $15.00 
Fee  Basis  in  writing:  Yes 

John  L.  Jacobson  DOB — 11-14-39 
John  L.  Jacobson,  P.C.  (1) 

1945  Wash.  Ave. 

Baker,  Oregon  97814 
(B)  523-3660  (R)  856-3534 
Admitted:  Ore- 1965 
Ed:  Willamette  University 
Office  Hours:  9-5;  others  by  appt. 
Emergency  calls  after  hours:  yes 
Sections:  General  Practice,  Business 
&  Corporate  Law,  Estate  Planning  & 
Administration,  Real  Estate  &  Land 
Use 

Exclusions:  Admiralty,  Antitrust-Unfair 
Trade  Law,  Patent-Trademark, 
Securities  Regulations 
Initial  Zz  hr.  cons  —  $25.00 
Fee  Basis  in  writing:  Yes 

Gary  L.  Marlette  DOB — 3-25-39 
1831  2nd  St. 

Baker,  Oregon  97814 
(B)  523-5851  (R)  523-4349 

Admitted:  Ore- 1968 
Office  Hours:  9-5;  others  by  appt. 
Emergency  calls  after  hours:  Yes 
Sections:  Business  and  Corporate  Law, 
Estate  Planning  and  Adm.,  Real 
Estate  &  Land  Use,  General  Practice 
Exclusions:  None 
Initial  Zz  hr.  cons  —  $15.00 
Fee  Basis  in  writing:  Yes 


Like  the  Law  Society  of  Manitoba,  we  believe  that  it  would  be  unwise 
to  attempt  to  lay  down  in  advance  detailed  rules  for  regulating  either  the 
content  or  the  form  of  communication  of  announcements  such  as  this. 
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Given  the  widely  varying  information  needs  of  different  clienteles,  our 
sense  is  that  it  would  be  counterproductive  to  conjure  up  extravagant  fears 
of  advertising  abuses  and  attempt  to  legislate  these  away  in  advance.  We 
would  extend  this  approach  even  to  the  medium  of  communication.  For 
example,  we  note  that  recently  the  American  Bar  Association  has  elected  to 
remove  its  restrictions  on  lawyers’  television  advertising.  Once  it  is  accepted 
that  improving  the  client -lawyer  matching  process  in  the  urban,  small 
client  sector  represents  the  central  information  problem  requiring 
amelioration,  it  is  difficult  to  foreclose  in  advance  the  possibility  of  mass 
television  advertising  playing  a  useful  informational  role  in  this  sector. 


In  the  light  of  these  comments,  we  now  turn  to  a  consideration  of  the 
recent  proposals  of  the  Special  Committee  on  Professional  Competence  of 
the  Law  Society  of  Upper  Canada.  As  noted  above,  the  Committee’s 
proposals,  now  fully  approved  by  Convocation,  represent  the  latest 
stage  in  a  progressive  retrenchment  from  any  commitment  to  a  full-scale 
formal  specialization  programme.  In  our  view,  the  evolution  in  the 
thinking  of  the  Law  Society  is  appropriate,  given  the  problems  we  have 
already  explored  with  formal  specialization  programmes. 


The  latest  set  of  recommendations,  if  we  understand  them  accurately, 
seems  much  closer  to  meeting  the  information  problems  in  lawyer  selection 
as  we  perceive  them.  The  recommendations  are: 


RECOMMENDATION  I 

Your  Committee  recommends  that  a  lawyer  be  permitted,  if 
he  so  wishes,  to  publicize  areas  of  law  in  which  he  wishes  to 
practice,  subject  to  the  following  restrictions,  which  may  be 
amended  from  time  to  time — 

(a)  the  area  of  practice  be  limited  to  the  areas  of  practice  as 
established  by  a  committee  of  Benchers, 

(b)  the  lawyer,  before  such  publication,  shall  register  with  the 
Law  Society,  and  shall  not  proceed  with  such  publication  until 
his  application  has  been  approved, 

(c)  the  lawyer,  before  such  publication  must  join  the  group 
established  by  the  responsible  committee  and  shall  maintain  his 
membership  therein  so  long  as  such  publicity  continues, 

(d)  that  a  fee  be  charged. 
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RECOMMENDATION  II 

Your  Committee  further  recommends  that  the  responsible 
committee  of  Benchers  establish  a  committee  for  each  preferred 
area  of  practice  and  that  each  of  these  committees  establish 
standards  for  membership  in  the  area  but  particular  emphasis 
being  given  to — 

(a)  periodical  seminars,  including  lectures  and  group 
instruction, 

(b)  up-to-date  mailing  of  changes  in  Statutes,  case  law,  articles, 
etc.  so  that  a  member  can  keep  apprised  of  that  particular  area  of 
law.12 

While  clearly  these  proposals  are  a  great  deal  more  permissive  than 
those  advanced  in  earlier  committee  reports  on  the  issue  of  specialization, 
they  still  occasion  some  concern.  First,  it  is  not  clear  why  the  areas  of 
practice  that  can  be  advertised  should  be  in  any  way  limited.  Second,  it  is 
not  clear  why  a  lawyer  wishing  to  advertise  should  have  to  register  first  with 
the  Law  Society  nor  upon  what  principles  his  application  would  be 
approved  or  denied.  Third,  it  is  not  clear  what  standards  for  membership  a 
committee  for  each  preferred  area  of  practice  is  expected  to  establish  or  why 
there  should  be  any  standards  at  all.  Fourth,  it  is  not  clear  why,  in  order  to 
continue  to  enjoy  the  privilege  of  publicizing  areas  of  practice, 
practitioners  should  be  required  to  participate  in  continuing  education 
programmes  in  such  areas  of  practice  (see  Chapter  1 1  below). 


If  all  that  the  proposals  envisage  is  an  ability  to  advertise  preferred 
areas  of  practice,  without  any  implication  being  conveyed  either  by  the 
advertising  lawyer  or  by  the  Law  Society  of  special  competence  in  those 
areas,  it  is  difficult  to  see  why  there  is  a  need  for  any  regulatory  requirements 
to  be  met  beyond,  perhaps,  one  of  uniform  category  labels  to  facilitate 
Yellow  Page  or  Legal  Directory  listings.  Indeed  there  is  a  risk  that  the 
existence  of  such  requirements  will  generate  false  signals  to  consumers  of 
legal  services  about  the  special  competence  of  lawyers  so  advertising. 
Moreover,  in  restricting  the  focus  of  the  proposals  to  the  advertising  of 
preferred  areas  of  practice,  the  committee  has  overlooked  a  range  of  other 
kinds  of  information  which  might  be  included  in  advertisements  and  which 
may  be  useful  to  consumers  in  their  lawyer  selection  process;  fortunately, 


12Law  Society  of  Upper  Canada,  Special  Committee  on  Professional  Competence,  Report  (June,  1978), 
pp.  2-3. 
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the  most  recent  announcements  from  the  Law  Society  on  this  subject 
indicate  that  office  hours  and  languages  spoken  will  be  also  permissible 
forms  of  information.13  Additional  examples  are  provided  in  the  extract 
from  the  report  of  the  Committee  of  the  Law  Society  of  Manitoba  set  out 
above  and  in  the  sample  of  professional  announcements  extracted  from  the 
Canadian  Law  List.  Our  strong  preference  is  for  the  adoption  of  the  non- 
restrictive  Manitoban  approach.  We,  of  course,  recognize  the  possibility 
that  some  abuses  of  advertising  privileges  may  in  time  materialize.  This 
properly  justifies  close  monitoring  of  all  professional  advertising  and 
requires  a  willingness  and  an  ability  to  intervene  quickly  with  a  specific 
rule  once  a  particular  form  of  abuse  has  been  clearly  identified.  We  should 
add,  however,  that  we  are  doubtful  that  even  under  a  non-restrictive  regime 
consumers  will  be  led  to  rely  solely  or  primarily  on  information  contained 
in  professional  advertising.  Rather,  this  information  will  be  employed  to 
complement  information  obtained  from  traditional  and  rather  personal 
sources.  The  heavy  reliance  by  the  household  client  sector  on  such  sources  is 
indicated  in  Table  9.12  drawn  from  the  Canadian  Gallup  Poll  undertaken 
for  the  Canadian  Bar  Association  in  March  and  April,  1978.  Only  16%  of  the 
respondents  favoured  a  total  prohibition  on  all  forms  of  non-price 
advertising  by  individual  lawyers. 


F.  Conclusion 

The  thrust  of  the  analysis  in  this  chapter  has  been  that  the  issue  of 
formal  specialization  is  not  a  particularly  lively  or  relevant  one  in  the 
professions  of  public  accountancy  and  architecture;  while  the  case  for  such 
programmes  is,  on  the  face  of  it,  somewhat  stronger  in  both  engineering 
and  law,  in  neither  case  do  demonstrated  benefits  in  the  form  of  improved 
information  flows  between  professionals  and  clients  and  improvements  in 
the  client-professional  matching  process  justify  the  formidable  costs 
entailed.  These  costs  derive  from  the  prospect  of  a  professional  service 
market  dissolving  into  a  plethora  of  market  segments  with  potentially 
severe  reductions  in  the  mobility  of  professional  manpower.  In  the  market 
for  engineering  services,  all  the  evidence  suggests  that  there  is  no  significant 
client  or  employer  demand  for  specialty  designations.  The  unrestricted 
information  flows  already  operating  in  this  market  appear  to  be  of  a 
sufficient  quantity  and  quality  to  ensure  a  generally  satisfactory  client- 


15See  Law  Society  of  Upper  Canada,  revised  Rule  13,  Professional  Conduct  Handbook,  December  13, 
1978;  Law  Society  of  Upper  Canada,  Treasurer’s  circular  to  members,  December  18,  1978. 


Table  9.12 

“Here  is  a  list  of  ways  people  say  they  have  selected  their  lawyers. 
Which  of  these  would  you  most  likely  use  if  you  were  selecting  a  lawyer? 
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professional  matching  process.  The  information  breakdowns  impairing 
the  client-lawyer  matching  process  seem  relatively  circumscribed  and 
amenable  to  significant  amelioration  through  a  relaxation  of  existing 
restrictions  on  lawyers’  advertising. 


The  proponents  of  formal  specialization  programmes  appear  to  us  to 
rest  their  case  on  two  mistaken,  or  at  least  dubious,  assumptions:  first,  that 
most  clients  are  unintelligent  or  ignorant  and  are  incapable  of  making 
rational  selections  of  professionals.  In  seeking  to  justify  this  assumption,  it 
seems  to  us  to  be  non-conclusive  to  cite  pathological  cases  of  gross 
mismatching  hypothetically  possible  under  existing  regulatory  regimes. 
For  example,  it  is  true  that  at  present  a  “simple  country  lawyer’’  can 
undertake  a  railroad  reorganization,  and  that  a  freshly  minted  architect, 
who  may  previously  have  done  little  more  than  design  home  renovations, 
can  undertake  the  design  of  a  modern-day  Taj  Mahal.  However,  the 
community  seems  to  have  accommodated  itself  over  the  years  to  these 
hypothetical  possibilities  precisely  because  they  are  purely  hypothetical. 

Secondly,  proponents  of  formal  specialization  programmes  appear  to 
have  an  unwarranted  faith  in  the  capacity  of  legal  or  regulatory  instruments 
to  effect  an  exact  matching  of  skills  and  tasks  along  the  entire  quality 
continuum.  No  such  instruments  exist,  and  any  approximate  facsimile  to 
them  entails,  as  we  have  attempted  to  show,  severe  costs  that  in  many  cases 
seem  likely  to  outweigh  the  benefits. 

In  this  context,  it  is  appropriate  to  return  to  an  issue  raised  at  the  outset 
of  this  chapter;  that  is,  the  role  of  licensure  regimes  in  professional  service 
markets  which  entail  widely  varied  and  highly  specialized  functions.  In  this 
case,  we  acknowledge  again  that  a  single-level  licensure  regime  will  not  of 
itself  involve  nearly  as  high  a  correlation  of  prescribed  inputs  and  desired 
outputs  as  in  professional  service  markets  involving  a  relatively  constrained 
set  of  functions.  However,  the  fact  that  functional  specialization  has 
proceeded  as  far  as  it  has  in  both  engineering  and  law  suggests  that  the 
market  itself  is  working  much  better  than  many  observers  seem  to  give  it 
credit  for.  Obviously,  it  would  not  pay  to  specialize  in  either  market  if 
consumers  were  choosing  service  providers  randomly.  We  suggested  earlier 
in  the  chapter  that  the  stronger  the  case  for  formal  specialization,  the 
weaker  the  case  for  general  licensure.  The  evidence  in  this  chapter  indicates 
that  market  forces  in  the  four  professions  under  review  function  reasonably 
well  in  the  context  of  a  general  licensure  system.  What  this  suggests  is  the 
essentially  modest  role  that  licensure  can  reasonably  be  expected  to  play  in 
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most  professional  service  markets.  In  our  view,  professional  licensure 
cannot  be  expected  to  do  more  than  provide  an  indication  of  baseline 
professional  competence  and  of  a  sufficiently  well-developed  sense  of 
professionalism  that  a  person  so  licensed  has  the  capacity  not  only  to 
perform  certain  tasks  but  also  to  recognize  his  inability  to  perform  others. 
Furthermore,  within  the  context  of  a  licensed  regime,  failure  to  act 
“professionally”  can  jeopardize  a  practitioner’s  livelihood  through 
disciplinary  actions  restricting  or  barring  his  access  to  the  market  for  his 
services.  However,  professional  licensure  cannot  really  do  much  more  than 
cut  off  the  tail  of  the  risks  in  the  distribution  of  professional  competence; 
but  it  can  probably  perform  this  task  reasonably  well.  It  will  be  obvious  that 
the  goals  commonly  set  for  formal  specialization  programmes  are  much  less 
modest,  and  in  our  view,  much  less  attainable. 

While  rejecting  any  case  for  formal  specialization  programmes  in  all 
four  professions  under  study,  we  have  proposed  a  substantial  relaxation  of 
prevailing  restrictions  on  non-price  advertising.  While  we  have  examined 
this  issue  primarily  in  the  context  of  the  legal  profession,  we  must 
emphasize  that  we  would  extend  the  same  principles  to  the  other  professions 
under  study.  This  would  not  seem  to  pose  major  problems  in  engineering14 
or  architecture,15  although  in  public  accountancy,  both  the  Public 
Accountants  Council  and  the  ICAO  appear  to  go  much  further  in  terms  of 
specificity  and  restrictiveness  than  is  necessary  to  protect  the  public  against 
misleading  or  deceptive  advertising.16  Certainly  confining  licensed 
functions  to  statutory  audits,  as  we  have  earlier  proposed,  makes  the  impact 
of  these  rules  less  significant.  Furthermore,  while  the  scope  for  mass  media 
advertising  in  any  branch  of  accounting  would  seem  to  be  quite  limited,  we 
see  no  reason  why  advertising  through  professional  or  business  journals, 
brochures,  or  formal  professional  solicitations,  for  example,  should  not  be 
permitted,  subject  to  satisfying  a  general  prohibition  on  misleading  or 
deceptive  advertising. 

In  summary,  we  suggest  that: 

9.1  There  is  no  case  for  formal  specialty  certification/accreditation 


14Appendix  D  to  the  Research  Directorate’s  Staff  Study,  “History  and  Organization  of  the  Engineering 
Profession  in  Ontario,”  (1978),  p.  214  ff. 

15Appendix  C  to  the  Research  Directorate’s  Staff  Study,  “History  and  Organization  of  the  Architectural 
Profession  in  Ontario,”  (1978),  p.  163  ff. 

16Appendix  A  to  the  Research  Directorate’s  Staff  Study,  “History  and  Organization  of  the  Accounting 
Profession  in  Ontario,”  (1978),  p.  163  ff. 


296  Professional  Regulation 


programmes  in  any  of  the  four  professions.  The  case  is  weakest  ii 
public  accountancy  and  architecture  because  of  the  relatively 
constrained  functions  performed  by  professionals  in  these  fields  am 
the  relatively  sophisticated  clienteles  involved.  Even  in  engineering 
and  law,  where  there  is  much  more  scope  for  de  facto  specialization  o 
functions,  client  information  problems  in  effecting  an  appropriat< 
matching  of  client  and  professional  in  the  selection  process  do  no 
seem  so  acute  as  to  justify  the  costs  in  terms  of  market  segmentatior 
and  administrative  burdens  that  are  entailed  in  a  formal  specialty 
certification  programme. 

9.2  Removal  of  existing  restrictions  in  the  four  professions  on  non-prio 
advertising,  such  as  biographical  and  office  information,  majo: 
clients  (by  consent),  and  preferred  areas  of  practice,  whether  in  th< 
mass  media,  professional  or  trade  journals,  or  professional  brochures 
would  substantially  meet  the  objects  of  specialty  certificatior 
programmes  without  incurring  the  concomitant  costs.  The  only 
constraint  should  be  to  ensure  that  such  advertising  is  neithei 
misleading  nor  deceptive. 


Chapter  10  Fee  Determination  and  Price 

Advertising 

I 

A.  Introduction 

This  chapter  presents  an  evaluation  of  alternative  regulatory  strategies 
I  towards  the  determination  of  professional  fees  in  the  four  professions  under 
study.  These  strategies  range  from  no  regulation  at  all,  with  fees  left  to  be 
determined  by  practitioner  and  client  in  the  light  of  prevailing  market 
forces,  to  very  close  regulation,  with  fixed  fee  schedules  and  bans  on  price 
i  advertising  and  on  other  forms  of  price  competition.  We  begin  the 
evaluation  by  describing  .the  existing  regulatory  policies  in  each  of  the  four 
professions. 

In  public  accountancy,  neither  The  Public  Accountancy  Act  nor  the 
Rules  of  the  Institute  of  Chartered  Accountants  of  Ontario  provide  for  fee 
schedules  of  any  kind.  However,  the  ICAO’s  Rules  of  Professional  Conduct 
prohibit  a  member  from  seeking  to  secure  a  professional  engagement  by 
representing  that  he  is  able  to  carry  out  an  engagement  at  a  lower  fee  than 
that  of  another  public  accountant  to  whom  such  an  engagement  has  already 
been  entrusted.  Both  the  Rules  of  Professional  Conduct  prescribed  under 
The  Public  Accountancy  Act  and  the  Rules  of  Professional  Conduct 
promulgated  by  the  ICAO  narrowly  restrict  both  the  form  and  substance  of 
advertising  that  may  be  engaged  in  by  licensees/members,  and  in  parucular 
appear  to  prohibit  most  forms  of  price  advertising.1 

In  architecture,  the  OAA  prepares  and  publishes,  for  the  guidance  of  its 
members  and  their  clients,  an  “Outline  of  Services  and  Schedule  of 
Recommended  Fees”.  The  present  schedule  contains  a  sliding  percentage 
scale  of  the  “total  cost  of  the  work”  based  on  project  type.  There  is  no  legal 
compulsion  to  adhere  to  this  schedule.  OAA  regulations  provide  that  “a 
member  shall  not  hold  himself  out  or  permit  himself  to  be  held  out  as  being 
prepared  to  provide  professional  services  at  fees  that  are  less  than  reasonable 
and  appropriate  in  the  circumstances  in  order  to  obtain  professional  work”. 
There  appears  to  be  no  explicit  or  direct  prohibition  against  price 
advertising  per  se2 

In  engineering,  the  APEO  promulgates  a  fee  schedule  for  different 
classes  of  professional  engineering  services.  This  schedule  is  suggested 
only,  and  no  legal  consequences  attach  to  non-adherence  to  it.  Other  than 


Appendix  A  to  the  Research  Directorate’s  Staff  Study,  “History  and  Organization  of  the  Accounting 
Profession  in  Ontario,”  (1978),  pp.  155-166. 

2Appendix  C  to  the  Research  Directorate’s  Staff  Study,  “History  and  Organization  of  the  Architectural 
Profession  in  Ontario,”  (1978)  pp.  160-164. 
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general  guidelines  in  its  Code  of  Ethics  relating  to  accuracy  and  good  taste 
in  advertising,  the  APEO  does  not  currently  attempt  to  regulate  price 
advertising  or  other  forms  of  price  competition,  although  a  pamphlet 
developed  by  the  ten  provincial  regulatory  bodies  in  engineering  in 
conjunction  with  the  Canadian  Council  of  Professional  Engineers  sets  out 
some  guidelines  for  advertising  which  discourage  direct  price  advertising.3 4 5 

In  law,  until  very  recently,  Ruling  31  in  the  Law  Society’s  Professionah 
Conduct  Handbook  permitted  county  law  associations  to  establish  tariffs  of 
fees  in  their  area,  and  while  “mere  breach  of  a  tariff  [was  not]  in  itself  a 
disciplinary  offence”,  holding  oneself  out  as  prepared  to  do  professional 
business  at  fees  less  than  the  appropriate  scale  prevailing  in  the  area  in 
which  one  practised  was  unprofessional  conduct  on  the  part  of  a  solicitor. 
The  newly  revised  and  adopted  Professional  Conduct  Handbook  makes  no 
mention  of  fee  tariffs  at  all.  There  is,  however,  at  least  one  constraint  upon 
lawyers  in  fee  matters:  contingency  fee  arrangements,  where  recovery  of  a 
fee  is  contingent  on  the  successful  outcome  of  a  contentious  matter,  are 
prohibited  both  by  current  Rulings  in  the  Professional  Conduct  Handbook 
(Rule  10)  and  by  section  30  of  The  Solicitors  Act.  A  series  of  detailed 
directives  (Rule  13)  set  out  in  the  Law  Society’s  Professional  Conduct 
Handbook  narrowly  circumscribes  the  circumstances  in  which  a  lawyer! 
may  advertise  his  services,  and  appear  to  preclude  most  forms  of  price 
advertising.4 


A  flurry  of  both  public  and  private  anti-trust  suits  in  the  United  States 
challenging  restrictions  on  pricing  and  advertising  behaviour  in  the 
professions  has  provoked  vigorous  debate  and  controversy.  The  United 
States  Supreme  Court  has  declared  fee  schedules  in  the  legal  profession 
invalid  under  The  Sherman  Act  in  Goldfarbv.  Virginia  State  Bar ,b  has  held 
restrictions  on  professional  advertising  to  be  invalid  under  the  First 
Amendment  in  the  professions  of  pharmacy6  and  law7,  and  has  declared 


3Appendix  D  to  the  Research  Directorate’s  Staff  Study,  “History  and  Organization  of  the  Engineering  r 
Profession  in  Ontario,”  (1978),  pp.  214-245. 

4Appendix  B  to  the  Research  Directorate’s  Staff  Study,  “History  and  Organization  of  the  Legal  j 
Profession  in  Ontario,”  (1978),  pp.  134-164. 

5421  U.S.  773  (1975). 

6 Virginia  Pharmacy  Board  v.  Virginia  Consumer  Council,  425  U.S.  728  (1976)  and  Bigelow  v.  Virginia  i 
State,  421  U.S.  809  (1975). 

7 Bates  and  O’Steen  v.  State  Bar  of  Arizona,  97  S.  Ct.  2691  (1977);  face-to-face  solicitation  of  legal  ; 
business,  because  of  greater  risks  of  over-reaching,  has  occasioned  the  U.S.  Supreme  Court  some  f 
difficulty:  compare  Ohralik  and  Ohio  State  Bar  Association,  98  S.  Ct.  1912  ( 1978)  and  In  Re  Primus, 
98  S.  Ct.  1893  (1978). 
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prohibitions  against  competitive  bidding  in  the  engineering  profession 
invalid  under  The  Sherman  Act.8  In  the  U.K.,  the  National  Board  for  Prices 
and  Incomes  in  1968,  1969  and  1971 9  reported  that  solicitors  were  overpaid 
for  conveyancing  work  and  the  Monopolies  and  Mergers  Commission  in 
197610  reported  that  restrictions  on  lawyers’  advertising  were  adverse  to  the 
public  interest. 


Some  of  the  controversy  and  debate  which  this  litigation  has 
engendered  has  found  its  way  into  Canada,  partly  because  of  amendments 
to  the  federal  Combines  Investigation  Act  in  1976, 11  which  brought  services 
within  the  purview  of  the  Act  for  the  first  time.  As  well,  disciplinary  action 
taken  by  the  Law  Society  of  British  Columbia  against  two  lawyers  who  had 
advertised  their  services  and  their  prices  attracted  wide  public  attention, 
and  a  recent  and  very  comprehensive  study  by  the  Office  des  Professions  du 
Quebec,  Professional  Fees  and  Private  Practice:  The  Question  of 
Regulation ,12  in  which  all  forms  of  fee  schedules  are  rejected  as  undesirable 
and  competitive  market  forces  advocated  as  the  preferred  form  of  price 
discipline,  have  further  sharpened  the  debate. 

It  is  apparent  from  the  above  survey  of  existing  restrictions  on  price 
competition  in  the  four  professions  under  study  that  none  of  the  professions 
now  maintains  a  mandatory  fee  schedule,  and  in  the  case  of  public 
accountancy  there  is  no  fee  schedule  at  all.  Further,  the  professions  of 
architecture  and  engineering  do  not  appear  to  constrain  significantly  the 
ability  of  members  of  those  professions  to  advertise  their  services  including 
the  advertising  of  price.  Both  the  ICAO  and  the  Law  Society,  on  the  other 
hand,  appear  to  prohibit  most  forms  of  price  advertising.  In  public 
accountancy,  this  does  not  seem  to  be  a  major  issue.  It  is  unlikely,  in  almost 
all  cases,  that  accountants  would  be  able  to  price  services  in  advance  of  a 
client’s  specifications  of  his  needs.  Thus,  price  advertising  tends  to  be  a 
lively  policy  issue  primarily  in  the  case  of  the  legal  profession  where  the 
large  household  client  sector  makes  the  issue  of  mass  media  advertising  a 
serious  one.  In  Chapter  9  we  discussed  some  aspects  of  this  issue  in  dealing 
with  the  case  for  formal  specialization  programmes.  Here,  we  confine 


8 National  Society  of  Professional  Engineers  v.  The  United  States,  98  S.  Ct.  1355  (1978). 

9 1968,  Cmnd.  3529;  1969,  Cmnd.  4217;  1971,  Cmnd.  4624. 

101976,  Cmnd.  557. 

US.  C.  1974-75-76,  c.  76. 

12Government  of  Quebec,  Office  des  Professions  du  Quebec,  Professional  Fees  in  Private  Practice:  The 
Question  of  Regulation  (Quebec:  Bureau  de  l’Editeur  officiel,  1977). 
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ourselves  primarily  to  the  issue  of  price  competition,  with  a  special  focus  on 
this  question  in  the  context  of  the  legal  profession. 

It  should  be  mentioned  in  this  respect  that  the  Law  Society  of 
Manitoba,  in  June,  1978,  adopted  recommendations  of  the  Special 
Committee  of  the  Law  Society  of  Manitoba  on  Advertising  by  Lawyers.  As 
relevant  to  price  advertising,  these  recommendations  were: 

That  individual  lawyers  or  law  firms  be  permitted  to 

advertise  the  fees  charged  for  consultations,  or  for  stipulated 

standard  kinds  of  legal  services,  provided: 

(a)  there  must  be  an  accurate  statement  of  the  service  to  be 
offered; 

(b)  there  must  be  a  precise  statement  of  the  fee  to  be  charged  (e.g. 
words  such  as  “from...,”  “minimum”  or  “...and  up”  are 
prohibited); 

(c)  there  must  be  information  as  to  whether  the  fee  does  or  does 
not  include  disbursements;  and 

(d)  all  members  of  the  firm  who  may  undertake  the  work  offered 
must  do  so  for  the  fee  indicated,  and  must  adhere  strictly  to 
the  fees  quoted.13 

A  Special  Committee  on  Advertising  of  the  Law  Society  of  British 
Columbia  recently  advanced  similar  proposals;14  however,  fee  advertising 
was  subsequently  rejected  both  by  the  Benchers  and  by  members  in  a 
referendum.  In  Ontario,  committees  of  the  Law  Society  of  Upper  Canada 
are  currently  reviewing  existing  advertising  restrictions.15 

B.  Pricing  Behaviour  in  the  Four  Professions 

In  public  accountancy,  about  two-thirds  of  the  respondents  to  the 
Professional  Organizations  Committee’s  small  survey  of  clients  indicated 
that  they  had  no  information  on  prices  of  accounting  firms  other  than  the 
one  they  had  retained.  Even  without  this  information  only  a  very  small 
percentage  of  clients  negotiated  professional  fees  in  advance  of  provision  of 
the  service.  In  the  majority  of  cases,  a  flat  rate  invoice  was  rendered,  without 
significant  prior  discussion  of  pricing  arrangements.  About  two-thirds  of 


13Law  Society  of  Manitoba,  Special  Committee  on  Advertising  by  Lawyers,  Report  (June,  1978),  pp.  , 
13-14. 

MLaw  Society  of  British  Columbia,  Special  Committee  on  Advertising,  Report  (June,  1978). 

15Law  Society  of  Upper  Canada,  Communique  (September  29,  1978). 
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;he  respondents  were  satisfied  with  the  fees  which  they  had  been  charged, 
vith  about  one-third  of  the  respondents  indicating  that  they  felt  that  they 
lad  been  overcharged.  Service  characteristics  other  than  price  obviously  are 
he  important  selection  factors.16  These  data  imply  some  substantial 
iiscretion  in  accounting  firms  in  the  setting  of  fees,  and  in  this  respect  the 
narket  for  accounting  services  significantly  diverges  from  the  perfectly 
:ompetitive  market  model.  However,  it  does  not  appear  that  this  divergence 
:an  be  explained  by  existing  forms  of  price  regulation  in  the  profession,  nor 
is  it  likely  that  much  would  be  changed  by  the  removal  of  that  regulation, 
although  in  principle  we  would  strongly  prefer  to  see  prevailing 
restrictions  on  advertising  and  price  competition  removed. 

In  the  professions  of  architecture  and  engineering,  the  limited  client 
survey  undertaken  by  the  Committee  found  that,  in  the  majority  of  cases, 
the  discussion  of  fees  took  place  at  an  early  stage  in  negotiations  before  any 
final  decision  had  been  made  about  retaining  a  particular  consultant.  Also, 
a  significant  amount  of  “shopping  around”  among  prospective 
consultants  to  determine  the  appropriateness  of  fees  being  proposed 
appears  to  take  place.17  As  in  accountancy,  a  number  of  service 
characteristics  in  addition  to  price  were  regarded  by  clients  as  important 
selection  factors:  these  include  reputation  for  on-time  performance, 
performance  within  budget,  and  quality  of  service.18  Clients  reported  a  low 
incidence  of  complaints  about  fees.19 

In  law,  the  small  household  survey  conducted  for  the  Professional 
Organizations  Committee  disclosed  that  about  65%  of  the  sample  did  not 
discuss  fees  with  their  lawyer  prior  to  his  engagement.  Indeed,  47%  of  the 
sample  never  discussed  fees  at  all  with  their  lawyer.20  This  pattern  of 
responses  is  also  reflected  in  the  Canadian  Gallup  Poll  commissioned  by 
the  Canadian  Bar  Association  in  March  and  April  of  1978.  Individuals  who 
had  previously  used  a  lawyer  were  asked,  in  relation  to  their  last  transaction 


16Fred  Lazar,  J.  Marc  Sievers,  Daniel  B.  Thornton,  An  Analysis  of  the  Practice  of  Public  Accounting  in 
Ontario,  Working  Paper  #8  prepared  for  the  Professional  Organizations  Committee  (1978), 
pp.  169-173. 

17Donald  N.  Dewees,  Stanley  M.  Makuch,  Alan  Waterhouse,  An  Analysis  of  the  Practice  of  Architecture 
and  Engineering  in  Ontario,  Working  Paper  #1  prepared  for  the  Professional  Organizations 
Committee  (1978),  pp.  243-245. 

™Ibid.,  p.  195. 

'9lbid.,  p.  256. 

20Selma  Colvin,  David  Stager,  Larry  Taman,  Janet  Yale,  Frederick  Zemans,  The  Market  for  Legal 
Services;  Paraprofessionals  and  Specialists,  Working  Paper  #10  prepared  for  the  Professional 
Organizations  Committee  (1978),  p.  37. 
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involving  a  lawyer,  “Did  you  discuss  fees  with  your  lawyer?”  Sixty- three 
percent  of  the  respondents  said  no;  37%  said  yes.  Of  the  37%  who  had 
discussed  fees  with  their  lawyer  at  some  point  in  their  relationship,  54%  of 
those  respondents  discussed  fees  before  engaging  the  lawyer,  32%  before  the 
bill  was  presented,  and  1 1%  after  the  bill  was  presented.  In  the  client  survey 
conducted  for  the  Committee,  37%  of  the  respondents  found  that  fees 
charged  were  higher  than  expected,  8%  found  them  lower  than  expected, 
and  53%  found  them  as  expected.21  The  Canadian  Gallup  Poll  asked 
respondents,  “What,  if  anything,  do  you  think  people  who  have  used 
lawyers  would  be  most  likely  to  complain  about?”  Fifty-two  percent  of  the 
respondents  said  “overcharging”.  The  next  most  likely  source  of  complaint 
was  “slowness”  (22%).  Previous  users  of  legal  services  registered  a  few 
percentage  points  higher  on  both  counts  than  non-users.  On  the  other 
hand,  and  somewhat  puzzlingly,  when  the  Canadian  Gallup  Poll  asked 
previous  users  of  legal  services  (in  relation  to  their  last  involvement  with  a 
lawyer),  “Would  you  say  that  the  bill  was  too  high,  about  what  you  thought 
it  should  be,  or  lower  than  you  thought  it  would  be?”,  19%  said  the  bill  was  I 
too  high,  63%  said  the  bill  was  about  as  expected,  and  8%  said  that  it  was  i 
lower  than  expected.  These  data  may  partially  support  findings  of  other 
studies  that  non-users  of  lawyers  commonly  overestimate  what  legal 
services  will  cost  them.22  If  this  perception  is  widespread,  it  may  well  lead  to 
under-utilization  of  legal  services.  For  example,  65%  of  the  client  sample 
surveyed  for  the  Committee  felt  that  “a  person  should  not  call  a  lawyer  until 
he  has  exhausted  every  other  possible  way  of  solving  his  problem”.  Sixty- 
seven  percent  of  the  sample  agreed  with  the  statement  that  “most  people 
cannot  afford  the  money  to  see  a  lawyer.”23  However,  the  respondents  to  the 
client  survey  indicated  that  they  attached  more  importance  to  competence, 
expertise,  honesty,  qualifications  and  reputation  than  to  price;24 
nevertheless,  over  40%  indicated  that  they  would  have  used  information 
about  fees  had  it  been  available.25  Responses  to  the  Canadian  Gallup  Poll 
indicated  that  only  about  11%  of  the  respondents  had  price  information 
about  lawyers  they  were  considering  before  making  the  selection;  19%  of 
the  respondents  indicated  that  they  would  like  to  have  had  such 
information  (but  presumably  did  not). 


2lIbid.,  p.  44. 

22V.  Baker,  “Bar  Restrictions  on  Dissemination  of  Information  of  Legal  Services,”  (1974)  22  U.C.L.A.  I 
Law  Review  483;  C.  Baron,  “Lawyer  Gets  Press,”  (1976)  New  Directions  in  the  Delivery  of  Legal 
Services  7. 

23Baron,  op.  cit.,  p.  28. 

2*Ibid.,  pp.  35-36. 

2blbid.,  pp.  59-62. 
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A  small  survey  of  business  clients  of  lawyers  conducted  for  the 
Committee  disclosed  that  76%  of  respondents  indicated  that  fees  were  either 
lower  than,  or  as  expected  (and  86%  felt  that  they  had  received  good  value 
for  their  money).  The  majority  of  respondents  who  felt  that  fees  were  higher 
than  expected  belonged  to  the  small  business  sector.  Sixteen  percent  of  the 
sample  discussed  fees  with  their  lawyers  in  preliminary  talks  with  a  number 
of  firms;  34%  said  that  they  discussed  fees  after  a  firm  had  been  selected  but 
before  the  actual  work  had  been  undertaken;  31%  after  being  billed;  and  24% 
never  (of  this  latter  group  about  70%  were  small  businesses).26 


Comparing  the  amount  of  price  information  possessed  by  household 
clients  in  the  legal  services  market  with  that  possessed  by  the  predominantly 
business  clientele  of  accountants,  architects,  and  engineers,  we  find  in  the 
case  of  law  the  most  serious  divergence  from  the  informational  state 
postulated  for  buyers  in  the  perfectly  competitive  market  model.  To 
emphasize  the  seriousness  of  this  divergence,  Professor  Barry  Reiter  has 
reported  to  us  commonly  observed  prices  for  conveyancing  services  of 
standard  difficulty  on  a  $70,000  home  purchase  in  Toronto  of  $200  to  $700 
(a  price  dispersion  of  350%);  the  full  range  of  observed  prices  was  $150  to 
$1,600. 27  Given  the  very  large  household  sector  in  the  legal  services  market 
which  might  conceivably  be  reached  through  mass  media  communication 
channels,  and  given  the  relatively  standardized  character  of  many  of  the 
legal  services  purchased  by  that  sector  (such  as  conveyancing  services),  one 
must  seriously  consider  the  possibility  that  present  regulatory  restrictions 
on  price  competition,  especially  price  advertising,  contribute  significantly 
to  this  divergence. 


C.  An  Analysis  of  the  Case  for  Price  Advertising  of 
Legal  Services28 

To  illustrate  the  issue,  the  advertisement  in  question  in  the  now 
famous  U.S.  Supreme  Court  decision  in  the  Bates  case  (invalidating 
advertising  restrictions)  is  set  out  below:29 


26Idem. 

27See  further,  Barry  J.  Reiter  and  J.  Robert  S.  Prichard,  Housing  Transaction  Costs  in  Canada  (a  study 
for  the  federal  Department  of  Consumer  and  Corporate  Affairs)  (forthcoming,  1979). 

28The  writers  are  most  indebted  to  Albert  Hudec,  M.A.  Ecs.,  LL.B.  Ill,  University  of  Toronto,  for 
assistance  with  the  following  analysis,  and  for  making  available  to  us  an  as  yet  unpublished  paper  on 
lawyers’  advertising. 

29See  97  S.  Ct.  2691  (1977)  at  2710. 
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--Advertisement-- 

Do  You  Need 
A  Lawyer? 

Legal  Services 
At  Very  Reasonable  Fees 

•  Divorce  or  legal  separation  —  uncontested 
(both  spouses  sign  papers) 

$175.00  plus  $20.00  court  filing  fee 

•  Preparation  of  all  court  papers  and  instruction  on  how  to  do  your 
own  simple  uncontested  divorce 

$100.00 

•  Adoption  —  uncontested  severance  proceeding 
$225.00  plus  approximately  $10.00  publication  cost 

•  Bankruptcy  —  non-business,  no  contested  proceedings 
Individual 

$225.00  plus  $55.00  court  filing  fee 

Wife  and  Husband 

$300.00  plus  $110.00  court  filing  fee 

•  Change  of  Name 

$95.00  plus  $20.00  court  filing  fee 

Information  regarding  other  types  of  cases  furnished  on  request 

Legal  Clinic  of  Bates  &  O’Steen 

617  North  3rd  Street 
Phoenix,  Arizona  85004 
Telephone  (602)  252-8888 
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1.  Advantages 

The  principal  advantage  claimed  for  unrestricted  price  advertising  of 
legal  services  is,  not  surprisingly,  that  the  increased  competition  so 
generated  with  respect  to  the  price  dimension  of  legal  services  will  lead  to 
lower  prices  for  consumers  of  those  services.  So  stated,  this  argument  raises 
primarily  redistributive  considerations,  with  the  artificially  high  returns 
previously  accruing  to  lawyers  under  a  no-advertising  regime  being 
transferred  to  consumers,  in  the  form  of  lower  prices,  under  an  unrestricted 
advertising  regime.  Whether  this  redistributive  outcome  is  thought  to  be 
congenial  or  not  largely  depends  on  whether  lawyers  or  consumers  of 
lawyers’  services  are  thought  to  be  the  more  worthy  social  class.  This  issue 
can  probably  be  subjected  to  only  limited  rational  analysis  and  might, 
standing  alone,  make  the  advertising  issue  difficult  to  resolve. 


Fortunately,  other  factors  which  properly  enter  the  debate  are  more 
amenable  to  critical  evaluation.  Apart  from  the  distributive  implications  of 
unrestricted  price  advertising,  it  can  be  persuasively  argued  that  price 
advertising  will  enhance  economic  welfare  through  the  more  efficient 
functioning  of  the  legal  services  market.  Gains  in  economic  welfare  are 
likely  to  take  two  primary  forms:  wider  consumer  access  to  the  market,  and 
improved  production  efficiency  (innovation). 


(a)  Improved  consumer  access 

It  is  possible  that  increased  price  competition  and  consequent  lower 
prices  will  make  some  categories  of  legal  services  accessible  to  classes  of 
consumers  whose  demand  for  legal  services  is  relatively  elastic;  that  is, 
whose  decisions  to  purchase  legal  services  depend  fairly  heavily  on  the  price 
of  those  services.  To  the  extent  that  the  absence  of  competitive  pricing  of 
legal  services  puts  such  services  beyond  the  purchasing  capacity 
(reservation  prices)  of  significant  numbers  of  consumers,  economic  welfare 
is  impaired.  Thus,  to  the  extent  that  price  advertising  brings  consumers 
into  the  legal  services  market  who  previously  were  unwilling  or  unable  to 
buy  the  legal  services,  there  will  be  a  social  gain.  Moreover,  the  gain  will  be 
realized  at  no  cost  to  the  legal  profession  as  a  whole  if  the  increase  in  the 
volume  of  legal  services  demanded  following  competition-induced  price 
reductions  more  than  offsets  foregone  revenues  (from  price  reductions)  and 
the  costs  of  producing  the  additional  services,  including  advertising  costs. 
There  are  likely  to  be  some  legal  service  categories  of  which  this  may  be  true. 
For  example,  the  Canadian  Gallup  Poll  sponsored  by  the  Canadian  Bar 
Association  found  that  only  35%  of  respondents  had  ever  used  a  lawyer  to 
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prepare  a  will  for  them.  This  implies  a  large  potential  demand  for  this 
service  which  might  be  stimulated  by  some  combination  of  institutional 
advertising  pointing  out  the  general  advantages  of  having  a  will,  and 
individual  lawyer  advertising  emphasizing  price  and  non-price 
characteristics  of  such  a  service.  We  would  similarly  speculate  that 
relaxation  of  advertising  restrictions  may  enable  the  stimulation  of  a 
substantial  consumer  demand  for  full-line  financial  advisory  services  such 
as  preparing  a  consumer’s  annual  tax  return,  preparing  and  updating  his 
will,  advising  on  pension  and  insurance  arrangements,  etc. 

However,  it  is  only  proper  to  acknowledge  that  for  most  of  the 
categories  of  legal  services  where  sufficient  standardization  is  possible  to 
enable  price  advertising,  demand  is  generally  likely  to  be  relatively 
inelastic:  the  demand  for  those  services  is  not,  in  other  words,  likely  to 
depend  heavily  on  their  price.  For  example,  it  seems  unlikely  that  the  total 
demand  for  conveyancing  services  would  significantly  increase  as  a  result  of 
price  reductions  for  conveyancing  services.  Thus,  price  reductions  will  not 
be  offset  by  an  increase  in  the  total  volume  of  services  demanded  and  either 
average  profit  margins  will  fall  or  some  legal  firms  will  be  driven  out  of  this 
service  sector  (or  some  combination  of  the  two).  The  fact  that  the  demand 
for  most  legal  services  is  relatively  inelastic  and  that  price  reductions  cannot 
be  offset  by  increases  in  the  size  of  the  market  probably  implicitly  underlies 
much  of  the  traditional  hostility  of  the  legal  profession  to  advertising, 
especially  price  advertising,  and  will  continue  to  create  strong  incentives  to 
limit  this  form  of  competition  through  cartel-like  collectively  agreed  and 
enforced  restrictions. 

(b)  Innovation  in  production 

While  this  reaction  is  understandable,  it  is  not  the  more  justifiable 
from  the  point  of  view  of  economic  welfare.  If  price  advertising  does  not 
result  in  generally  expanded  access  for  consumers,  or  in  improved  access  for 
particular  classes  of  consumers,  it  may  still  result  in  an  improvement  in 
economic  welfare  through  its  effects  on  the  production  process.  The 
relaxation  of  restrictions  on  legal  advertising  is  likely  to  be  a  powerful 
stimulus,  by  putting  pressure  on  costs,  to  improved  production  efficiency 
through  innovation.30  The  innovations  most  likely  to  be  stimulated  by 
legal  advertising  are  the  development  in  the  household  sector  of  larger- 


30Michael  Spence,  Entry,  Conduct  and  Regulation  in  Professional  Markets,  Working  Paper  #2  prepared 
for  the  Professional  Organizations  Committee  (1978). 
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scale,  modern,  law  firms  utilizing  standardized  office  procedures,  standard 
form  legal  documents,  extensive  paraprofessional  support  staff,  computers 
and  word-processing  equipment,  etc.  to  provide  services  more  cheaply  and 
more  quickly  with  respect  to  relatively  routine  and  uncomplicated  legal 
matters.31  Advertising  is  crucial  to  such  firms  as  a  means  of  generating  the 
volume  of  business  necessary  to  justify  the  heavy  capital  expenditures  on 
expensive  equipment  and  the  training  of  highly  specialized  paralegal 
staffs. 


(c)  The  scale  of  the  benefits 

Despite  the  widespread  consternation  generated  in  the  legal  profession 
in  the  U.S.  by  the  Bates  decision,  in  fact,  price  advertising  by  lawyers  in  daily 
newspapers  etc.  has  trailed  off  to  a  very  small  “trickle”  from  the  substantial 
volume  initially  prompted  by  the  decision.  This  should  not  be  surprising. 
First,  many  categories  of  legal  services  are  insufficiently  standardized  to 
permit  a  law  firm  to  advertise  a  fixed  price  for  them  with  confidence  that  the 
variances  in  service  complexity  are  sufficiently  small  and  predictable  that  a 
flat  price  can  accurately  capture  them.  Similarly,  variances  in  service 
demands  may  be  such  as  to  preclude  significant  restructuring  of  existing 
production  processes.  Secondly,  as  we  have  pointed  out  earlier  in  this 
chapter,  consumers  of  most  professional  services,  including  legal  services, 
regard  price  as  only  one  of  a  number  of  relevant  selection  criteria,  and  by  no 
means  the  most  important  one.  For  these  reasons,  few  legal  services  will 
lend  themselves  effectively  to  a  heavy  emphasis  on  advertising  of  price,  such 
as  to  attract  the  additional  volume  of  business  necessary  to  compensate  for 
the  price  reductions.  Indeed,  in  some  contexts,  price  advertising  may  prove 
counterproductive  for  a  firm  if  consumers  interpret  this  as  a  signal  that  the 
firm  advertising  lacks  the  other  professional  qualities  needed  to  attract  and 
satisfy  clients.  These  two  factors  introduce  powerful  natural  constraints  on 
successful  advertising  in  the  legal  services  market. 

Notwithstanding  these  constraints,  and  notwithstanding  our 
prediction  that  even  the  removal  of  all  existing  restrictions  on  advertising 
would  lead  to  very  limited  legal  advertising,  especially  price  advertising,  it 
would  be  a  mistake  to  assume  thereby  that  the  issue  is  a  trivial  one.  Price 
advertising  by  a  relatively  limited  number  of  firms,  in  a  given  legal  services 
market  segment,  may  not  only  change  the  terms  on  which  they  themselves 


31T.  Muris  and  F.  McChesney,  ‘‘Advertising,  Consumer  Welfare,  and  the  Quality  of  Legal  Services:  The 
Case  of  Legal  Clinics,”  a  Working  Paper  prepared  for  the  Law  &  Economics  Center,  University  of 
Miami  School  of  Law,  LEC  Working  Paper  #78-5  (Florida:  University  of  Miami,  1978). 
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provide  services  but  may  very  well  influence,  through  competitive 
pressures,  the  terms  on  which  non-advertising  firms  are  prepared  to  offer 
their  services.  Provided  that  the  margin  of  firms  prepared  to  advertise  is 
“thick”  enough,  terms  of  service,  and  ultimately  perhaps  production 
processes  themselves,  throughout  the  entire  affected  service  segment  may  in 
the  long  run  be  changed.  When  one  recalls  that,  of  the  respondents  to  the 
Canadian  Gallup  Poll  who  had  ever  used  a  lawyer’s  services,  almost  70% 
had  obtained  legal  services  in  relation  to  the  purchase  of  a  house,  48%  in 
relation  to  the  drawing  of  a  will,  almost  10%  in  relation  to  the  incorporation 
of  a  company,  and  8%  in  relation  to  obtaining  a  divorce,  one  obtains  some 
sense  of  how  large  a  portion  of  the  household  market  for  legal  services  may 
over  time  become  amenable  to  relatively  standardized  service  techniques 
and  to  some  significant  measure  of  price  competition.32  Preliminary  data 
from  the  U.S.,  in  the  wake  of  the  Bates  decision,  indicate  prices  of 
advertising  law  firms  often  well  under  50%  of  the  prices  charged  by  tradi¬ 
tional  firms.33  This  is  consistent  with  evidence  from  U.S.  eyeglass  and 
prescription  drug  markets  as  to  the  effects  of  price  advertising.34 

2.  Objections 

The  more  cogent  objections  to  price  advertising  of  legal  services  are  as 
follows: 


(a)  That  legal  advertising  will  be  a  dead-weight  social  cost 

It  is  argued  that  legal  advertising  may  simply  add  a  new  cost  to  those 
presently  associated  with  the  provision  of  legal  services,  which  cost  will 
ultimately  be  borne  by  consumers  of  legal  services  without  any 
countervailing  social  gain. 

This  proposition  would  hold  only  under  very  restrictive  assumptions; 
that  is,  that  the  demand  for  legal  services  is  wholly  inelastic  (volume 
demanded  will  not  be  very  sensitive  to  changes  in  price),  and  existing 
production  processes  are  the  most  efficient  attainable.  In  this  event,  to 


32The  Canadian  Gallup  Poll  showed  further  that  4%  of  respondents  who  had  ever  used  a  lawyer  had  done 
so  in  connection  with  a  criminal  offence  and  about  23%  in  connection  with  private  law  suits,  both 
categories  of  litigious  legal  services  that  would  not  seem  amenable  to  standardization  or  conventional 
forms  of  price  advertising  or  competition.  The  numbers  sum  to  be  more  than  100  because  some 
respondents  had  purchased  more  than  one  category  of  legal  service.  See  Canadian  Gallup  Poll, 
“Omnibus  Study”  conducted  for  the  Canadian  Bar  Association,  March  and  April,  1978. 

”Muris  and  McChesney,  op.  cit.  p.  17. 

S4See  Lee  Benham,  “The  Effects  of  Advertising  on  the  Price  of  Eyeglasses,”  Journal  of  Law  and 
Economics,  15  (October,  1972). 337;  John  Cady,  Restricted  Advertising  and  Competition:  The  Case  of 
Retail  Drugs  (Washington,  D.C.:  American  Enterprise  Institute,  1976). 
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produce  the  same  amount  of  legal  services  as  before,  with  the  same 
production  processes  as  before,  a  net  additional  social  cost  would  be 
incurred  in  the  form  of  the  social  resources  invested  in  the  production  of 
advertising.  In  other  words,  more  social  resources  would  be  required  to 
produce  the  same  volume  of  services.  However,  as  we  have  argued  above,  the 
demand  for  at  least  some  categories  of  legal  services  is  not  necessarily 
inelastic,  and  even  for  those  categories  where  demand  is  relatively  inelastic, 
production  processes  may  not  necessarily  be  optimal,  but  may  permit 
efficiencies  to  be  realized  from  different  input  combinations  attainable  only 
at  the  larger  scales  of  operation  made  possible  by  advertising. 


(b)  That  advertising  may  lead  to  artificial  product 
differentiation 

If  advertising  were  used  as  a  tool  to  persuade  consumers  that  the 
services  of  one  law  firm  were  not  an  adequate  substitute  for  the  services  of 
another  when  in  fact  there  were  no  legitimate  reasons  for  this  contention, 
then  the  competitive  performance  of  the  market  would  be  impaired.  The 
effect  of  artificial  product  (service)  differentiation  is  that  suppliers  who  are 
supplying  functionally  identical  services  are  perceived  by  consumers,  as  a 
result  of  advertising,  not  to  be  offering  directly  competitive  services. 


However,  it  is  equally  plausible  to  argue  that  legal  advertising  may 
enhance  the  competitive  environment  for  the  services  of  law  firms  to  the 
extent  that  it  makes  consumers  aware  of  a  greater  number  of  market 
alternatives.  Moreover,  the  very  strong  weight  attached  by  consumers  to 
recommendations  from  family  members,  friends,  or  social  and  business 
contacts  in  choosing  a  lawyer35  suggests  that  consumers  will  rarely  rely 
solely  or  even  primarily  on  advertising  information  in  selecting  a  lawyer, 
but  will  treat  it  as  complementary  to  other  sources  of  information  which 
they  have  customarily  tapped.  Thus,  it  seems  unlikely  that  legal  advertising 
will  create  systematically  unjustified  supplier  allegiances. 

(c)  That  legal  advertising  will  lead  to  unhealthy 
concentration  in  the  legal  services  market 
The  argument  is  sometimes  advanced  that  only  larger  firms  will  be 
able  to  afford  the  outlays  involved  in  undertaking  mass  media  advertising 
campaigns  and,  as  a  result,  they  will  grow  even  larger  until  the  point  is 


35Canadian  Gallup  Poll,  op.  cit.  Responses  to  Question  28(a);  see  Chapter  9  above,  Table  9.12. 
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reached  where  they  dominate  the  market,  with  adverse  competitive  and, 
perhaps,  social  effects. 


This  argument  seems  inherently  implausible,  given  the  highly 
unconcentrated  structure  of  the  present  legal  services  market  in  Ontario, 
where  the  largest  four  firms  appear  to  account  for  only  about  5%  of  total 
output.36  This  is  not  to  deny  that,  in  the  long  term,  it  is  possible  that  price 
advertising  would  lead  to  fewer  firms  in  affected  market  segments,  although 
the  reduction  in  the  number  of  firms  is  unlikely  to  have  any  structural 
significance.37  As  we  have  argued  above,  price  advertising  is  likely  to  be 
sustainable  only  by  a  firm  where  a  high  volume  of  business  can  be 
attracted  to  offset  both  the  price  reductions  and  the  direct  costs  of 
advertising.  This  suggests  that,  in  affected  market  segments,  firms  unable  to 
attain  this  scale,  whether  they  advertise  or  not,  may  be  forced  out  of  these 
segments.  This  will  obviously  cause  transitional  hardships  for  firms  so 
affected,  although  it  seems  equally  clear  that  consumer  welfare  would  be 
enhanced  with  fewer,  more  efficient,  firms  producing  services  more 
cheaply.  The  heavy  over-representation  of  sole  practitioners  and  small  law 
firms  in  the  discipline  and  civil  liability  data  assembled  for  the  Committee 
suggests  that  there  may  be  quality  shortcomings  in  many  small  firms  at 
present.  Placing  such  firms  at  a  price  disadvantage  through  price 
advertising  may  not,  then,  be  inappropriate. 

Related  to  the  concentration  objection  to  price  advertising  is  the 
objection  that  advertising  may  create  a  barrier  to  entry  for  new  firms  by 
increasing  the  scale  of  production  at  which  new  entrants  must  enter  the 
market  if  they  hope  to  be  competitive.  Moreover,  because  those  already  in 
the  market  would  have  a  stock  of  “advertising  capital”  built  up  as  a  result  of 
past  advertising,  a  new  entrant  may  face  heavy  initial  advertising 
expenditures  in  order  to  duplicate  the  accumulated  goodwill  (or  brand 
name  identification)  built  up  by  existing  law  firms  through  their  past 
investments  in  advertising.  Thus,  so  the  argument  goes,  even  prospective 
new  entrants,  able  to  produce  services  of  a  quality  and  at  a  cost  which  are 
competitive  with  existing  firms,  would  be  deterred  from  entering.  To  that 
extent,  consumers  might  have  fewer  choices  available,  apart  from  any 
inequities  sustained  by  aspiring  entrants. 


36Colvin  et  al.,  op.  cit.,  p.  169. 
57Spence,  op.  cit.,  p.  29. 
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In  the  case  of  legal  advertising,  this  argument  does  not  seem 
particularly  compelling.  Given  that  most  legal  advertising  is  likely  to  be 
directed  at  relatively  local,  rather  than  national,  markets,  and  thus  likely  to 
utilize  local  print  and  perhaps  radio  media  primarily,  it  seems  unlikely  that 
advertising  costs  would  become  a  significant  barrier  to  entry  for  new  firms. 
Moreover,  the  availability  of  advertising  may,  in  some  contexts,  actually 
lower  barriers  to  entry.  Young  lawyers  may  be  able  to  avail  themselves  of 
advertising  in  order  to  reduce  substantially  the  time  required  to  establish  a 
viable  practice.  Advertising  may  be  a  more  efficient  form  of  self-promotion, 
when  all  costs  are  figured,  than  strategies  presently  employed  for  becoming 
known,  such  as  engaging  in  public  service,  political  activities,  church 
work,  club  memberships,  business  lunches,  etc. 

(d)  That  legal  advertising  will  generate  socially  undesirable 
increases  in  the  demand  for  legal  services 

While  the  agency  relationship  which  often  exists  between 
professionals  and  clients  creates  the  potential  for  demand-generation  by 
professionals,  it  is  difficult  to  see  how  price  advertising  specifically  is  likely 
to  have  this  effect.  First,  for  those  types  of  services  for  which  demand  is 
inelastic,  price  advertising,  by  definition,  will  not  increase  the  volume  of 
services  demanded.  Second,  for  those  services  for  which  demand  is  elastic, 
price  advertising,  of  itself,  seems  unlikely  to  be  able  to  change  consumers’ 
preferences  (given  any  set  of  relative  prices)  or  otherwise  manipulate  their 
tastes.  One  possible  qualification  to  this  might  be  the  potential  for  “loss- 
leadering”  through  price  advertising  and  “feeding”  clients  thus  attracted 
into  unneeded  but  more  profitable  service  lines.  The  relatively  limited 
classes,  and  complexity,  of  services  commonly  provided  in  the  household 
legal  services  market  would  suggest  that  this  is  not  a  serious  danger. 

A  related  line  of  attack  on  legal  advertising  is  obliquely  developed  by 
Lawrence  H.  Silberman,  a  former  Deputy  Attorney  General  of  the  U.S.,  in  a 
recent  and  controversial  essay  (“Will  Lawyering  Strangle  Democratic 
Capitalism?”).38  Here,  the  argument  is  made  that  the  increasingly  pervasive 
role  of  government  in  economic  and  social  affairs  has  been  accompanied  by 
an  increasing  tendency  to  assign  to  the  legal  process  issues  that  were 
formerly  and  properly  resolved  either  in  the  economic  or  political 
marketplaces.  Silberman  suggests  that,  on  this  account,  “attacks  on  legal 
profession  entry  limitations  and  advertising  restrictions  may  be  misguided. 


38Lawrence  H.  Silberman,  “Will  Lawyering  Strangle  Democratic  Capitalism?,”  Regulation  (March/ 
April,  1978),  p.  15. 
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The  economy  as  a  whole  might  be  better  off  if  we  considerably  toughen  bar 
examinations  and  thereby  reduce  the  number  of  practising  lawyers,  as  well 
as  tightened,  rather  than  loosened,  advertising  restrictions.”39  Silberman’s 
essay  provoked  a  storm  of  controversy;  a  number  of  correspondents  to  the 
journal  in  which  it  was  published  subsequently  pointed  out,  in  our  view 
correctly,  that  it  seems  perverse  to  attack  the  growth  of  government 
indirectly  by  attacking  the  role  and  utility  of  the  legal  profession  and  by 
seeking  to  constrain  its  sphere  of  functions. 

(e)  That  legal  advertising  will  undermine  the  ability  of 
lawyers  to  cross-subsidize  worthy  clients 

It  is  sometimes  argued  that  if  price  advertising  has  the  effect  of 
squeezing  supra-competitive  profits  out  of  certain  market  segments,  this 
will  prevent  lawyers  from  using  these  abnormally  large  profit  margins  to 
cross-subsidize  other  less  well-paying  but  equally  worthy  cases. 

The  short  answer  to  this  objection  would  seem  to  be  that  lawyers  have 
no  comparative  advantage  over  others,  such  as  the  state,  as  judges  of  relative 
social  worth  and  have  no  mandate,  political,  moral,  or  otherwise,  to  set 
themselves  up  as  self-appointed  taxing  authorities  to  redistribute  their 
clients’  wealth  as  they  deem  fit.  Moreover,  cross-subsidization  is  inefficient 
because  it  sends  out  false  price  signals  as  to  the  amount  of  social  resources 
required  to  provide  different  services.40 

(f)  That  price  advertising  of  legal  services  is  inherently 
misleading 

It  is  argued  that  few,  if  any,  classes  of  legal  services  are  sufficiently 
standardized  to  permit  meaningful  price  advertising  by  providers  or 
meaningful  comparisons  by  consumers. 

As  the  majority  of  the  U.S.  Supreme  Court  pointed  out  in  Bates,41  this 
perceived  difficulty  has  never  been  found  so  intractable  as  to  prevent  law 
societies  from  setting  their  own  (minimum)  fee  schedules  for  many 
specified  types  of  legal  services.  Nevertheless,  the  need  to  define  advertised 
services  as  clearly  as  possible  is  a  legitimate  concern,  but  calls  for  regulating 
the  form  of  advertising  rather  than  for  its  abolition. 


S9Silberman,  op.  cit.,  p.  20,  n.  5. 

40R.  Kessel,  “Price  Discrimination  in  Medicine,”  Journal  of  Law  and  Economics,  1  (1958),  20. 
41 Bates ,  op.  cit.  at  2703. 
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(g)  That  legal  advertising  will  induce  a  deterioration  in 
service  quality 

It  is  argued  that,  in  markets  characterized  by  high  levels  of  quality 
uncertainty  on  the  part  of  consumers,  high  quality  service  providers  may  be 
driven  out  of  the  market  by  price  competition  which  reduces  their  returns 
below  those  available  in  other  market  segments,  if  they  are  unable  to 
differentiate  their  services  to  consumers  and  obtain  appropriate  rewards  for 
superior  quality.  This  argument  assumes  that  where  consumers  cannot 
accurately  differentiate  high  quality  service,  even  though  they  would 
prefer  such  quality,  they  will  adopt  the  protective  strategy  of  assuming  that 
suppliers  will  take  advantage  of  their  ignorance, and  discount  accordingly 
the  fees  that  they  are  willing  to  pay.  Thus,  the  exodus  of  high  quality 
service  providers  from  such  a  market  will  lead  to  a  general  deterioration 
in  the  quality  of  services  available  in  that  market.42 

This  argument  is  somewhat  more  difficult  to  evaluate  than  some  of  the 
other  objections  to  legal  advertising.  While  the  majority  of  the  U.S. 
Supreme  Court  in  Bates  dismissed  the  objection  tersely  by  holding  that  “an 
attorney  who  was  inclined  to  cut  quality  will  do  so  regardless  of  the  rule  on 
advertising”,43  this  is  a  concern  that  must  be  evaluated  seriously.  The 
Supreme  Court’s  rejoinder  assumes  that  lawyers  are  single-minded  profit 
maximizers  and  would  attempt  quality  reductions  at  any  fee  level  if  these 
are  unlikely  to  be  detected,  so  that  any  reduction  in  fees  resulting  from  price 
advertising  would  not  affect  incentives  facing  suppliers  to  provide  a  given 
quality  of  service.  However,  this  behavioural  postulate  is  probably  too 
simplistic.  It  does  not  seem  implausible  to  us  that  at  one  level  of  fees 
and  income,  more  disinterested  behaviour  on  the  part  of  professionals  can 
be  expected  than  at  another,  and  lower,  level.  While  this  proposition  risks 
being  rephrased  as  “integrity  has  its  price”,  this  is  too  cynical  and  overlooks 
the  fragility  of  trust  relationships  between  clients  and  professionals  which 
might  be  disrupted  by  a  vigorously  competitive  environment. 

While  acknowledging  this,  we  remain  unconvinced  that  the  quality 
reduction  concern  is  likely  to  prove  an  important  one  in  those  segments  of 
the  legal  services  market  where  one  would  expect  to  see  significant  price 
advertising.  First,  the  standardized  nature  of  legal  services  that  is  a 
precondition  to  viable  price  advertising  in  itself  goes  a  long  way  to  ensuring 
relatively  constrained  professional  discretion  as  to  how  much,  and  what 


42Spence,  op.  cit. 

43 Bates ,  op.  cit.  at  2706. 
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quality,  service  to  provide.  Second,  the  monitoring  costs  on  the  part  of  a 
professional  body  in  relation  to  service  quality  in  such  market  segments  an 
probably  quite  modest.  Third,  as  we  have  argued  above,  price  advertisin 
remains  viable  only  if  sufficient  service  volume  can  be  achieved  tclj 
compensate  for  the  price  cuts,  and  such  service  volume  is  likely  to  be 
achieved  and  maintained  only  by  a  substantial  ongoing  investment  by  a 
firm  in  the  goodwill  it  enjoys  with  its  clients,  present  and  prospective 
Finally,  changes  in  production  processes  facilitated  by  increased  volume, 
may  actually  lead  to  enhancement  of  internal  quality  control  mechanisms 
(e.g.  increased  specialization,  increased  standardization  and  more 
systematic  supervision).  In  a  recent  economic  analysis  published  by  the 
Law  and  Economics  Center  at  the  University  of  Miami  School  of  Law,44  a 
study  was  made  of  the  quality  of  service  rendered  by  a  heavily  advertised 
multi-branch  legal  firm  in  California  compared  to  the  quality  of  similar 
services  being  provided  to  clients  by  more  conventional,  private  law  firms. 
Client  survey  results  indicated  that  on  every  relevant  quality  dimension,  the 
so-called  “legal  clinic”  was  ranked  superior  by  clients.  (One  should  note; 
however,  that  the  client  mix  across  the  firms  in  the  study  was  noi 
standardized.)  While  this  is  very  much  a  preliminary  attempt  to  assess  the 
implications  of  the  Bates  decision  some  year  or  so  after  its  rendering,  the 
results  are  such  as  to  suggest  some  restraint  in  claims  that  price  advertising 
will  inevitably  lead  to  undesirable  reductions  in  service  quality.  To  the 
extent  that  these  concerns  prove  to  have  substance,  consideration  might  be 
given  to  bringing  firms  engaging  in  price  advertising  within  the  purview  ol 
the  peer  review  programme  proposed  in  Chapter  11.  Similarly,  more 
attention  might  be  given  to  standard-setting  in  the  more  routine  service 
categories. 


3 


3.  Conclusion 

Our  conclusion  is  that  Ontario  ought  to  follow  the  lead  of  the  two  Law 
Society  committees  in  Manitoba  and  British  Columbia  and  allow  price  I 
advertising.  At  this  stage,  for  reasons  similar  to  those  advanced  in  the 
discussion  of  advertising  in  Chapter  9  relating  to  specialization,  we  would) 
prefer  to  see  no  detailed  regulatory  constraints  beyond  the  general  and? 
obvious  one  that  such  advertising  should  not  be  misleading  and  deceptive  ) 
This,  of  course,  would  already  constitute  an  offence  under  various  federal 
and  provincial  consumer  protection  statutes  but  also  could  and  should  bt 
made  a  matter  of  independent  policing  by  the  Law  Society  of  Uppei 
Canada.  (| 


44Muris  and  McChesney,  op.  cit. 
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Slightly  more  detailed  regulation  is  probably  justified  to  ensure,  as  the 
vfanitoba  proposals  envisage,  that  any  flat  prices  advertised  are  also  fixed 
orices.  This  would  not  only  foreclose  an  obvious  source  of  consumer 
lisaffection  but  also  narrow  the  range  of  services  likely  to  be  price 
Advertised  to  genuinely  routine  services.  In  the  same  vein,  regulation  may 
>e  justified  to  define  what  service  components  particular  service  labels 
e.g.  “uncontested  divorces”)  should  be  taken  as  implying  (e.g.  custody, 
)roperty  or  maintenance  orders). 

: 

We  would  prefer  to  avoid  any  advance  determination  that  a  policy 
permitting  price  advertising  be  for  a  fixed  experimental  period  only.45  For 
)bvious  reasons,  sufficient  time  must  be  assured  to  law  firms  which  decide 
o  advertise  to  capitalize  on  returns  from  investments  in  advertising  and 
elated  expenditures  dictated  by  projected  increases  in  service  volume. 


Finally,  we  should  emphasize  that  institutional  advertising  is  no 
mbstitute  for  individual  price  and  non-price  advertising.  Institutional 
Advertising  is  designed  to  help  members  of  the  public  identify  a  need  for 
egal  services  generally;  it  is  simply  not  responsive  in  any  way  to  the 
public’s  need  for  information  to  assist  in  the  individual  lawyer  selection 
process,  once  a  decision  has  been  made  that  legal  help  is  needed.46  We  note 
.hat  in  the  C.B.A.  Canadian  Gallup  Poll  on  lawyers,  only  about  16%  of 
espondents  favoured  complete  prohibitions  on  price  and  non-price 
idvertising  by  individual  lawyers.47  Another  recent  survey  of  a  random 
.ample  of  Washington  State  residents  found  that  87%  favoured  allowing 
idvertising  by  lawyers,  with  only  13%  opposed.48  Institutional  advertising 
loes  not  meet  this  demand. 

D.  The  Role  of  Fee  Schedules  in  the  Four  Professions 

With  the  exception  of  public  accountancy,  the  professions  under  study 
ill  to  some  extent  maintain  recommended  fee  schedules.  These  are 
generally  held  out  as  recommended  minimum  fee  schedules,  although 
idherence  to  them  is  voluntary.  The  Office  des  Professions  du  Quebec,  in  its 
ecent  study,  Professional  Fees  and  Private  Practice:  The  Question  of 

j 

I 

’Cf.  Wm.  Neilson,  “Price  Advertising  by  the  Legal  Profession,’’  Canadian  Bar  Association,  Public 
Forum  on  Lawyer  Advertising,  Toronto,  May  12-13,  1978. 

’Spence,  op.  cit.,  p.  24;  Colvin,  et  al.  op.  cit.,  pp.  201  ff. 

'Canadian  Gallup  Poll,  op.  cit.  Questions  32  and  34. 

‘R.  Zerbe  and  N.  Urban,  “Towards  a  Public  Interest  Theory  of  Regulation,”  University  of  Washington, 
mimeo.  (1978). 
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Regulation ,49  identifies  a  number  of  possible  options  for  professional  fee 
schedules:  (i)  a  minimum  fee  tariff;  (ii)  a  fixed  (single-rate)  fee  tariff;  (iii)  a 
tariff  range  with  minima  and  maxima.  Within  this  range  of  options,  tariffs 
might  be  compulsory  or  voluntary  and  might  be  set  and  enforced  by  a 
professional  body  or  by  government. 

In  line  with  the  conclusions  of  the  Office,  we  see  no  merit  in  any  form 
of  mandatory  fee  schedules,  even  if  these  are  still  possible  in  the  light  of 
recent  amendments  to  the  Combines  Investigation  Act.  First,  the 
individualized  character  of  many  professional  services  makes  it  very 
difficult  to  set  uniform  fee  schedules  for  whole  classes  of  service.  Second, 
costs  of  consistent  and  systematic  enforcement  of  compulsory  fee  schedules 
of  any  kind  are  likely  to  be  high,  given  the  wide  variation  in  services  offered 
and  the  large  number  of  firms  supplying  services  in  most  professional 
markets.  Third,  mandatory  minimum  fee  schedules,  if  set  by  a  profession 
itself,  may  well  prove  to  be,  or  at  least  be  publicly  perceived  to  be,  simply  a 
form  of  professional  protectionism  or,  more  bluntly,  price-fixing.  Fourth,! 
the  argument  that  mandatory  minimum  fee  schedules  are  required  in  order 
to  prevent  undesirable  quality  reductions,  is,  as  our  analysis  of  price 
advertising  has  already  implied,  an  elusive  proposition  because  it  assumes 
that  a  level  of  fees  and  professional  incomes  can  be  quite  precisely  identified 
at  which  professional  integrity  will  be  forthcoming  and  below  which  it  will 
be  compromised.  It  seems  unlikely  to  us  that  a  fee  schedule  could  capture 
this  delicate  calculus  at  all  accurately.  Fifth,  to  the  extent  that  mandatory 
maximum  or  fixed  fee  schedules  are  seen  as  a  means  of  regulating  excessive 
prices,  all  the  problems  of  “public  utility”  style  rate  regulation  would 
have  to  be  faced.  These  problems  are  acute  enough  in  markets  with  only  one 
firm,  but  calculating  the  appropriate  rate  of  return,  cost  of  capital,  allow¬ 
able  expenses,  allocation  of  joint  costs,  the  size  of  the  human  and  other 
capital  base  (including  opportunity  costs  from  foregone  alternative 
employments)  on  which  to  calculate  the  rate  of  return,  would  all  pose 
immensely  difficult  problems  in  professional  markets  with  many  firms  and 
only  some  service  lines  presumably  subject  to  this  kind  of  “rate”  regulation. 

Whether  a  case  can  be  made  for  any  form  of  voluntary  fee  schedule  is 
another  matter.  For  reasons  just  advanced,  we  consider  that  any  attempt  to 
promulgate  a  fee  schedule,  albeit  ostensibly  voluntary,  with  strong 
normative  or  prescriptive  connotations  to  it,  is  likely  to  be  a  precarious  and 


49Government  of  Quebec,  Office  des  Professions  du  Quebec,  Professional  Fees  in  Private  Practice:  The 
Question  of  Regulation,  op.  cit. 
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undesirable  undertaking.  On  the  other  hand,  given  the  significant 
information  problems  observed  to  a  greater  or  lesser  extent  with  respect  to 
price  in  all  four  professional  markets  under  study,  a  fee  guide  that  is  purely 
descriptive  (not  prescriptive)  of  average  fees  or  fee  ranges  prevailing  in 
particular  service  categories  of  a  professional  market,  would  serve  a  useful 
informational  purpose  both  with  regard  to  prospective  clients  and  also 
with  regard  to  new  professional  entrants  to  such  markets  if  the  average  fees 
listed  could  be  relied  upon  as  accurate  indicators  of  actual  market  prices. 
However,  in  the  absence  of  compulsory  identifiable  reporting  and 
monitoring,  with  high  administrative  and  enforcement  costs,  a  guarantee 
of  the  accuracy  of  such  a  schedule  could  not  be  made.  In  fact  all  respondents 
would  have  an  incentive  to  report  their  highest  fees  charged  (or  even  more), 
rather  than  their  average  fees;  generalized  over-reporting  would  allow  most 
practitioners  to  appear  to  be  “very  reasonable”  in  terms  of  their  actual 
charges.  In  this  light,  descriptive  fee  schedules  developed  by  voluntary  and 
anonymous  responses  might  mislead  more  than  clarify.  On  balance,  we 
would  discourage  their  promulgation  even  if  they  are  found  to  be  valid  in 
terms  of  the  federal  anti-combines  legislation.  On  a  related  matter, 
however,  we  believe  that  there  may  well  be  a  case  for  requiring,  as  an  ethical 
rule,  that  a  professional  explain  to  a  prospective  client,  before  accepting  an 
engagement,  the  basis  on  which  professional  fees  will  be  determined.  To 
mitigate  further  the  information  breakdowns  as  to  price  observable  in  the 
four  professional  markets  under  study,  consideration  should  be  given  to  the 

I  adoption  of  an  additional  ethical  rule  that,  in  the  event  of  inability  to 
resolve  a  fees  complaint  from  a  client  to  the  latter’s  satisfaction,  a 
professional  must  inform  the  client  of  the  availability  of  any  special 
external  means  of  dispute  resolution  available,  such  as  the  Taxing  Master 
in  law,  or  an  official  fees  mediation  service  of  the  kind  proposed  in  Chapter 
11. 

E.  Special  Payment  Arrangements  in  Law 
1.  Legal  Service  Plans50 

Legal  service  plans  have  long  antecedents  in  Europe  where  they  have 
traditionally  taken  the  form  of  legal  costs  insurance  offered  to  individuals 
by  commercial  carriers.  These  policies  first  arose  amongst  shipping 
companies  seeking  insurance  against  legal  costs  associated  with  demurrage 


50See  Donald  Milner,  “Legal  Service  Plans,’’  internal  working  document  prepared  for  the  Professional 
Organizations  Committee  (1979)  (available  upon  request  to  the  Professional  Organizations 
Committee);  See  also,  Wydrzynski  and  Wilson,  “Prepaid  Legal  Services:  Legal  Representation  for  the 
Canadian  Middle  Class,”  University  of  Windsor  Law  School,  mimeo.  (1978);  Pfennigstorf  and 
Kimball,  Legal  Service  Plans:  Approaches  to  Regulation  (Chicago:  American  Bar  Foundation,  1977). 
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claims,  or  cargo  or  collision  damage.  Later,  policies  evolved  to  provide  for 
legal  costs  associated  with  automobile  collisions.  Now,  legal  costs 
associated  with  a  wide  range  of  contingencies  are  commonly  insured. 

In  the  U.S.,  legal  service  plans  are  of  much  more  recent  origins  and 
appear  not  to  have  become  quantitatively  important  until  the  1960’s, 
although  since  then  they  have  enjoyed  rapid  growth.  In  contrast  to  the 
European  experience,  U.S.  plans  have  typically  been  associated  with 
groups,  such  as  unions/employers,  consumer  or  other  (e.g.  automobile) 
interest  groups,  and  lawyers’  associations,  and  have  tended  to  provide  wider 
coverage  embracing  most  of  the  legal  needs  typically  encountered  by  the 
average  layperson. 

In  Canada,  there  has  been  very  little  experience  to  date  with  either 
insurance  or  group  oriented  legal  service  plans,  although  it  seems  likely 
that  provision  of  legal  services  will  increasingly  become  a  negotiable  fringe 
benefit  between  unions  and  employers.  Thus,  the  subject  may  quite  quickly 
become  a  matter  of  lively  attention  in  Canada.51  The  incumbent  President 
of  the  Canadian  Bar  Association  has  declared  it  a  major  objective  of  his  term 
of  office  to  see  evaluated  the  case  for  prepaid  legal  service  programmes.52 

Plans  may  be  looked  at  in  terms  of  their  functional  goals.  In  relation  to 
service  delivery,  these  goals  may  include: 

i)  making  legal  services  accessible/affordable; 

ii)  allowing  rational  selection  of  lawyers; 

iii)  “marketing”  legal  services; 

iv)  educating  consumers  about  legal  needs; 

v)  controlling  quality  of  services. 

In  relation  to  the  costs  of  legal  services,  functional  goals  may  include  such 
things  as: 

i)  providing  for  rational  budgeting  of  legal  expenses; 

ii)  concentrating  bargaining  power  in  retaining  legal  services; 

iii)  risk  and  cost  spreading; 

iv)  reduction  of  service  costs  through  greater  production 
efficiencies  made  possible  by,  for  example,  larger  service 


51 Financial  Post,  November  11,  1978;  Globe  and  Mail,  November  16,  1978. 
“Canadian  Bar  Association,  National  (September-October,  1978),  p.  3. 
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volume,  greater  specialization  or  routinization,  greater  use  of 
paralegal  personnel; 

v)  prevention  of  legal  problems  or  disputes; 

vi)  collective  action. 

Plans  may  be  open  panel,  closed  panel,  or  some  variation  of  the  two. 
Open  plans  allow  clients  to  select  their  lawyers.  Closed  systems  remove 
client  choice,  using  either  salaried  “in-house”  lawyers  or  mandatory 
referral  to  a  selected  group  of  lawyers.  Variations  include  partially  open 
systems,  where  participating  lawyers  may  opt  in  at  will,  and  partially  closed 
panels  where  lawyers  must  be  invited  to  participate  by  some  selecting  party. 
Plans  may  acquire  subscribers  automatically  by  virtue  of  their  group 
membership  or  on  a  voluntary  basis.  The  client  pool  may  include  only 
actual  subscribers  or  may  extend  to  secondary  participants  such  as  spouses 
and  dependents.  / 

Prepayments,  where  they  are  involved,  may  be  collected  in  a  number  of 
ways,  including: 

i)  wage  checkoffs; 

ii)  employer-provided  funds; 

iii)  group  membership  dues; 

iv)  insurance  premiums. 

Payments  out  of  the  plan  may  be  made  to  clients  (reimbursement)  or 
directly  to  lawyers  in  the  form  of  fees  (indemnity)  or  salaries.  Fees  may  be 
calculated  on  the  basis  of  fee-for-service  (with  or  without  fee  schedules  and 
set  maximums),  lump  sums  or  salaries. 

A  variety  of  potential  problems  have  been  identified  with  legal  service 
plans: 

i)  Lack  of  actuarial  experience  may  create  a  danger  of  setting  up  a 
plan  on  a  financially  unsound  basis. 

ii)  Cost  containment  may  prove  a  difficult  task  with  problems  of 
adverse  selection  and  over-utilization  in  the  absence  of  a  full 
price  faced  by  consumers  for  services  obtained. 

iii)  Potential  conflicts  of  interest  may  arise  with  the  presence  of  a 
third  party  (group,  employer,  plan  administrator,  etc.) 
intervening  in  the  relationship  between  lawyer  and  client. 

iv)  Various  regulatory  issues  may  arise  as  to  appropriate  controls 
for  ensuring  the  prudent  administration  of  plan  funds,  etc. 
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v)  The  relationship  between  proposed  plans  and  existing 
requirements  in  our  insurance  laws  may  require  resolution. 


At  this  point  in  time,  the  Law  Society  of  Upper  Canada  has  not  had  to 
face  any  of  these  issues  seriously  and  has  not  developed  policies  towards 
them.  Our  preliminary  research  suggests  to  us  that  legal  service  plans  are  a 
subject  of  potential  importance  both  to  the  profession  and  the  public  of  this 
province.  In  beginning  to  clarify  appropriate  regulatory  policies  towards 
these  plans,  interested  parties  may  well  find  it  appropriate  to  address 
further  submissions  to  the  Professional  Organizations  Committee. 


2.  Contingent  Fees 

As  we  noted  earlier,  contingent  fee  arrangements  in  law  are  prohibited 
in  Ontario.  This  is  a  subject  which  arouses  strong  countervailing  passions. 
While  there  are  aspects  of  such  arrangements  that  call  for  careful  scrutiny, 
the  sweeping  rejection  of  them  in  principle  often  advocated  by  critics  seems 
unreasoned.  First  of  all,  six  provinces  of  Canada  permit  contingent  fee 
arrangements  of  one  kind  or  another,  without  apparently  producing  the 
social  hari-kari  forecast  by  some  critics.53  (It  should  be  noted  that  even  in 
these  provinces  contingent  fee  arrangements  do  not  appear  to  be  widely 
used.)  Second,  even  in  jurisdictions  like  Ontario,  which  do  not  permit 
contingent  fee  arrangements,  some  civil  litigation  is  de  facto  conducted  on 
such  a  basis;  for  example,  a  substantial  fee  in  the  event  of  success,  little  more 
than  disbursements  in  the  event  of  failure.  Moreover,  the  Taxing  Master 
explicitly  recognizes  that  the  results  obtained  in  litigation  are  a  factor  to  be 
weighed  in  taxing  a  lawyer’s  bill  of  costs.54  Thus,  some  of  the  objections  to 
contingent  fees  seem  a  little  precious.  Third,  and  more  importantly, 
throughout  our  economy  we  observe  specialized  risk  bearers,  for  example, 
insurance  companies,  mutual  funds,  manufacturers  through  product 
warranties,  offering  to  assume  risks--at  a  price--that  other  people  would 
prefer  not  to  bear.  By  specializing  in  risk  bearing,  these  firms  are  able  to 
diversify  away  some  of  the  risks  assumed  in  a  way  that  the  individual  risk 
bearer  is  commonly  unable  to  do.  The  lawyer  under  a  contingent  fee 


53W.  Williston,  “The  Contingent  Fee  in  Canada,”  (1967)  6  Alberta  Law  Review  184;  B.  Arlidge, 
“Contingent  Fees,”  (1974)  6  Ottawa  Law  Review  374;  A.  Bulbullia,  “Contingent  Fee  Contracts: 
Policy  and  Law  in  New  Brunswick,”  (1971)  49  Canadian  Bar  Review  603;  E.  Lovekin,  “The 
Contingent  Fee,”  ( 1961 )  Chitty’s  Law  Journal  97.  For  a  comprehensive  discussion  of  contingent  fees  in 
the  United  States,  see  F.  MacKinnon,  Contingent  Fees  for  Legal  Services  (Chicago:  Aldine  Publishing 
Co.,  1964). 

m Re  A  Solicitor  [1972]  3  O.R.  433. 
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arrangement  is  performing  much  the  same  function.55  In  return  for  the 
prospect  of  a  higher  fee  in  the  event  of  a  successful  suit,  he  agrees  to  absorb 
all  his  own  costs  in  a  losing  suit  and  absolve  his  client  from  them.  In 
principle,  it  is  not  at  all  clear  why  this  should  be  objectionable.  On  their 
face,  contingent  fees  seem  to  offer  a  useful  vehicle  for  improving  public 
access  to  our  legal  system  to  enforce  civil  rights  of  redress  that  citizens  might 
not  otherwise  be  able  to  afford  to  enforce. 

We  recognize,  of  course,  that  contingent  fee  arrangements  are  also  open 
to  abuse.  For  example,  lawyers  may  have  strong  incentives  to  settle  suits  so 
undertaken  on  terms  very  favourable  to  themselves  (as  to  costs)  but  highly 
disadvantageous  to  their  clients.  Also,  lawyers  will  typically  be  much  better 
placed  than  their  clients  to  assess  the  risks  entailed  in  bringing  suit  and  to 
take  advantage  of  their  clients’  relative  ignorance  in  concluding  contingent 
fee  arrangements.  Judicial  supervision  of  settlements  or  fee  levels  may  be,  at 
best,  an  imperfect  check  on  such  abuses. 

We  acknowledge  that  we  have  not  studied  the  matter  in  detail  and 
cannot  offer  any  concluded  views.  However,  a  serious  and  dispassionate 
study  of  this  important  subject  in  a  Canadian  context  is  long  overdue. 
Again,  interested  parties  may  well  find  it  appropriate  to  address  further 
submissions  to  the  Committee  on  this  subject. 

F.  Conclusion 

Improving  access  to  the  legal  system  for  middle  income  citizens  has 
emerged  in  recent  years  as  one  of  the  most  important  and  intractable  issues 
in  the  regulation  of  the  legal  profession.  The  issue  is  important  because, 
relative  to  many  other  professions,  a  large  percentage  of  middle 
income  individuals  have  occasion  to  need  the  services  of  lawyers.  The  issue 
is  intractable  because  there  is  no  other  substantial  class  of  citizens  who  can 
be  asked  to  subsidize  their  purchase  of  legal  services.  In  the  absence  of  any 
feasible  programme  of  subsidization,  all  other  options  must  necessarily 
involve  attempts  to  improve  the  efficient  functioning  of  the  legal  services 
market.  Accordingly,  we  have  placed  some  weight  throughout  this  study  on 
evaluating  regulatory  strategies  that  might  improve  access  in  this  way:  for 
example,  price  advertising,  legal  service  plans,  contingent  fees,  greater 


55See  M.  Schwartz  and  D.  Mitchell,  “An  Economic  Analysis  of  the  Contingent  Fee  in  Personal  Injury 
Litigation,’’  (1977)  22  Stanford  Law  Review  1125;  Posner ,  Economic  Analysis  of  Law  2nded.  (Boston: 
Little  Brown,  1977)  448;  J.R.S.  Prichard  and  M.J.  Trebilcock,  “Class  Actions  and  Private  Law 
Enforcement,”  (1978)  27  University  of  New  Brunswick  Law  Journal  5  at  16;  Clermont  and  Currivan, 
“Improving  on  the  Contingent  Fee,”  (1978)  63  Cornell  Law  Review  529. 
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utilization  of  paralegal  manpower  and  allied  occupations,  and  rules 
relating  to  firm  structure,  especially  multidisciplinary  firms. 

Because  trying  to  make  a  market  work  better  is  always  more  painful  for 
some  of  its  actors  than  simply  pumping  more  public  money  into  it,  changes 
in  these  areas  will  always  be  difficult  and  controversial.56  However,  if 
concern  over  middle  class  access  to  the  legal  system  is  genuinely  felt,  these 
issues  have  to  be  confronted. 


Let  us  summarize  our  proposals  in  this  chapter: 

10. 1  There  is  no  case  for  a  prohibition  on  price  advertising  in  any  of 
the  professions.  The  prevailing  prohibition  in  the  legal 
profession  has  significantly  contributed  to  consumer  ignorance 
and  confusion  about  legal  fees  and  impaired  the  competitive 
health  of  some  segments  of  the  legal  services  market.  The  only 
constraint  on  price  advertising  in  any  of  the  professions  should 
be  that  it  not  be  misleading  or  deceptive. 

10.2  There  should  be  no  promulgation  of  fee  schedules  of  any  kind  in 
any  of  the  professions  under  review. 

10.3  Ethical  rules  should  be  adopted  by  the  professions  requiring 
disclosure  of  the  basis  of  a  fee  determination  by  a  professional 
before  accepting  an  engagement.  Similarly,  ethical  rules  should 
require  a  professional  to  notify  a  client  of  any  special  means  of 
fee  review  available  (e.g.  Taxing  Master,  fees  mediation)  in  the 
event  of  being  unable  to  resolve  a  fees  complaint  to  a  client’s 
satisfaction. 

10.4  Legal  service  plans  (e.g.  legal  insurance  plans  or  prepaid  group 
legal  service  plans)  seem  likely  to  develop  on  a  significant  scale 
in  Ontario,  and  policies  should  be  developed  to  promote  and 
accommodate  these  plans.  Further  submissions  to  the 
Professional  Organizations  Committee  on  this  subject  would  be 
helpful. 


56See  Robert  G.  Evans,  “Universal  Access:  The  Trojan  Horse,’’  in  The  Professions  and  Public  Policy, 
eds.  Philip  Slayton  and  Michael  J.  Trebilcock  (Toronto:  University  of  Toronto  Press,  1978). 
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10.5  Contingent  fee  arrangements  as  a  means  of  financing  civil 
litigation  have  attractions  in  improving  middle  class  access  to 
the  legal  system.  Again,  further  submissions  on  this  subject 
would  be  helpful. 


Chapter  11  Post-Entry  Competence 

A.  Introduction 

As  the  Law  Society  of  Upper  Canada’s  Special  Committee  on 
Professional  Competence  recently  stated:  “Possibly  no  aspect  of  the  practice 
of  law  or  for  that  matter  of  other  professions  such  as  medicine  and 
accounting  is  of  more  immediate  importance  or  raises  more  difficult 
questions  than  that  of  maintaining  the  competence  of  the  practitioner.’’1 

In  this  chapter,  we  attempt  to  assess  the  effectiveness  of  the  principal 
forms  of  post-entry  regulation  of  competence  now  operating  in  the  four 
professions  under  study.  We  have  already  assessed,  in  earlier  chapters,  the 
case  for  input  regulation  at  the  point  of  entry  into  each  of  these  professions 
and  we  defined  the  role  that  we  see  as  appropriate  for  this  form  of 
regulation.  However,  even  assuming  that  the  scope  of  professional 
functions  to  be  certified  or  licensed  has  been  appropriately  defined,  and  that 
the  entry  standards  to  be  met  by  aspiring  professionals  in  these  domains 
have  been  set  at  appropriate  levels,  the  discussion  of  the  strengths  and 
weaknesses  of  occupational  certification  or  licensure  in  Chapter  4  will  have 
made  clear  that  this  can  never  yield  more  than  an  approximate  correlation 
between  prescribed  training  inputs  and  desired  service  outputs.  Thus, 
standing  alone,  input  regulation  will  always  be  an  imperfect  guarantor  of 
professional  competence.  If  this  form  of  regulation  requires  reinforcement, 
we  are  then  compelled  to  turn  to  various  forms  of  post-entry  regulation, 
principally  civil  liability  for  professional  negligence  and  the  professional 
discipline  process.  Variations  on  requirements  of  mandatory  periodic  re¬ 
qualification  or  mandatory  continuing  education  (really  forms  of  input 
regulation)  also  must  be  considered.  The  strengths  and  weaknesses  of  these 
kinds  of  instruments  have  been  canvassed  generally  in  Chapter  4.  We  now 
turn  to  a  review  of  the  role  and  effectiveness  of  them  in  each  of  the  four 
professions  under  study. 

B.  Civil  Liability2 

Exposure  to  civil  liability  claims  for  professional  negligence  has 
become  a  matter  of  increasing  concern  to  most  professions  and  was  the 
subject  of  extensive  submissions  and  comment  in  briefs  received  by  the 
Professional  Organizations  Committee  from  members  of  all  the  professions 
under  study.  While  the  claims  experience  of  the  carriers  of  the  Institute  of 
Chartered  Accountants  of  Ontario’s  group  errors  and  ommissions 


*Law  Society  of  Upper  Canada,  Special  Committee  on  Professional  Competence,  Report  (June, 
1978),  p.  1. 

2See  generally,  Edward  P.  Belobaba,  Civil  Liability  as  a  Professional  Competence  Incentive,  Working 
Paper  #9  prepared  for  the  Professional  Organizations  Committee  (1978). 
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insurance  policy  has  been  small  and  stable  with  a  total  of  46  claims  over  the 
past  eight  years,3  in  architecture, claims  frequency  has  jumped  from  1  claim 
for  every  2 1  policies  in  force  in  1 966  to  1  claim  for  every  3  policies  in  force  in 
1977. 4  Similarly  in  engineering,  claims  per  policy  in  force  have  risen  from 
1  to  10  in  1970  to  1  to  3  in  1977. 5  In  law,  the  number  of  claims  against  the 
Law  Society’s  mandatory  insurance  plan  rose  from  235  in  1972  to  485  in 
1975  and  payouts  per  lawyer  in  Ontario  from  $85  in  1972  to  $157  in  1975. 6 
The  explanations  for  these  increases  in  civil  liability  claims  are  not  easy  to 
discover,  although  more  assertive  consumers,  a  rapidly  growing  legal 
profession,  and  increased  utilization  of  insurance  coverage  by  professionals 
(and  growing  awareness  of  this  by  potential  plaintiffs)  may  be  relevant 
factors. 

1.  Public  Accountancy 

In  most  respects,  the  likely  effectiveness  of  civil  liability  as  a 
competence  incentive  is  greater  in  the  profession  of  public  accountancy 
than  in  any  of  the  other  three  professions.  In  the  case  of  audits,  both  the 
likelihood  of  “victim-initiative”,  as  discussed  in  Chapter  4,  and  the  degree 
to  which  losses  are  compensable,  are  high.  Second  parties  are  relatively 
sophisticated  business  clients  presumably  well  able  to  judge,  for  the  most 
part,  whether  they  have  received  competent  services  or  not.  As  regards 
investors  and  other  users  of  financial  information,  who  have  relied  on 
financial  statements  which  have  been  the  subject  of  an  audit,  the  degree  of 
business  sophistication  and  experience  may  be  somewhat  more  mixed  than 
in  the  case  of  audited  clients,  but  nevertheless  will  often  be  substantial.  In 
any  event,  investors  entering  into  transactions  in  the  capital  market  will 
generally  have  the  benefit  of  the  advice  of  financial  agents  or  institutional 
intermediaries  in  making  investment  decisions.  To  the  extent  that  losses  are 
sustained  as  a  result  of  negligent  audits  of  financial  statements,  these  losses 
will  generally  be  monetary  in  form  and  thus,  at  least  in  theory,  fully 
compensable  through  a  monetary  damages  award.  The  individual  stakes 
involved  will  often  be  sufficiently  substantial  to  justify  incurring  the 
transaction  costs  entailed  in  a  civil  liability  suit  and,  where  they  are  not, 
improved  class  action  rules  permitting  classes  of  interests  similarly  affected 
by  a  single  delinquency  could  facilitate  the  bringing  of  such  suits.  Indeed, 
the  class  action  may  provide  a  more  effective  way  of  mobilizing  and 
protecting  investor  interests,  where  necessary,  than  does  the  discipline 


5Belobaba,  op.  cit.,  p.  24. 
Hbid.,  pp.  40,  94. 
blbid.,  p.  95. 

Hbid.,  p.  110. 
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process:  complaints  from  such  sources  to  the  ICAO  are  virtually  non¬ 
existent  (see  Table  11.1). 

Table  11.1 


Institute  of  Chartered  Accountants  of  Ontario: 
Sources  of  Complaints  Received,  1975  and  1976 


Sources  of  Complaints 

% 

Clients 

25 

Other  Members 

36 

Third  Parties 

6 

Staff 

30 

Self-Reported 

3 

TOTAL 

100 

Source:  Barry  J.  Reiter,  Discipline  as  a 

Means  of  Assuring  Continuing 

Competence  in  the  Professions, 

Working  Paper  #1 1  prepared  for 

the  Professional  Organizations  Committee  (1978),  p.  434. 

That  civil  liability  has  not  played  a  central  role  as  a  competence 
incentive  in  the  public  accountancy  profession  is  largely  explained  by  an 
anomalous  doctrinal  stance  adopted  by  the  courts  until  quite  recently.  In 
the  case  of  Candler  v.  Crane  Christmas  &  Co.,7  the  English  Court  of  Appeal 
held  that  the  doctrine  of  privity  of  contract  and  existing  tort  rules  precluded 
an  accountant  who  had  negligently  prepared  a  set  of  accounts  from  being 
held  liable  to  a  user  who  had  relied  on  those  accounts  to  his  detriment.  This 
decision  was  widely  construed  as  conferring  general  immunity  on 
accountants  from  liability  to  third  parties  for  the  negligent  preparation  or 
verification  of  financial  statements.  Users  of  financial  statements  were  thus 
compelled  to  seek  protection  from  professional  negligence  through  other 
regulatory  instruments.  This  position  no  longer  obtains.  As  a  result  of  the 
decision  in  1964  of  the  House  of  Lords  in  Hedley,  Byrne  v.  Heller ,8  it  has 
now  become  clear  that  courts  are  prepared,  in  some  circumstances,  to  hold 
accountants  liable  to  parties  who  have  acted  to  their  detriment  on  the  basis 
of  negligently  prepared  or  verified  financial  statements.  The  recent  decision 


7[  1951]  2  K.B.  164. 

8[  1964]  A.C.  465  (H.L.) 
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of  the  Supreme  Court  of  Canada  in  Haig  v.  Bamford 9  explicitly  applied  th! 
decision  of  Hedley,  Byrne  v.  Heller  to  the  case  of  an  accountant  whosj 
negligence  had  damaged  an  investor,  and  courts  in  similar  cases  in  othe 
jurisdictions  have  taken  a  similar  view.10  These  decisions  still  leave  som 
questions  unresolved,  such  as  the  closeness  of  the  relationship  require! 
between  investor  and  accountant  in  order  to  attract  redress.  In  addition,  th 
effectiveness  of  the  civil  liability  suit  in  the  case  of  multiple  investors,  eacl 
having  sustained  a  loss  too  small  to  warrant  individual  suit,  is  as  ye 
unresolved,  although  a  more  expansive  judicial  interpretation  of  existing 
class  action  rules  in  Ontario,11  and  a  current  review  by  the  Ontario  Lav! 
Reform  Commission  of  those  rules,  provide  some  prospect  of  resolution  o 
this  problem. 


The  Institute  of  Chartered  Accountants  of  Ontario  is  apparent 
concerned  that  decisions  such  as  that  in  Haig  v.  Bamford  “indicate  a  drif 
very  much  towards  liability  for  an  indeterminate  amount  for  ai 
indeterminate  time  to  an  indeterminate  class”,12  and  is  even  mon 
concerned  at  the  prospect  that  more  permissive  class  action  rules  wil 
exacerbate  this  trend.  We  cannot  share  these  concerns.  For  reason 


mentioned  above,  the  civil  liability  suit  for  professional  negligence  seem 
inherently  capable  of  playing  a  central  role  in  encouraging  professiona 
competence  in  public  accountancy.  In  the  absence  of  any  evidence  that  th< 
courts  are  likely  to  make  a  large  number  of  errors  in  determinations  o 
liability  in  this  context  and  that  the  errors  will  run  systematically  agains 
(accountant)  defendants,  we  see  recent  doctrinal  and  procedural  trends  a: 
both  significant  and  positive  in  providing  a  substantial  new  regulator 
option  for  controlling  the  quality  of  professional  services  in  the  publi< 
accountancy  market.  Correspondingly,  they  may  reduce  the  need  to  rely  or 
the  alternative  regulatory  instruments  historically  used  in  this  context.  W< 
would  add  that  concerns  imported  from  the  U.S.  over  developments  in  th< 
professional  malpractice  area  must  be  tempered  by  recognition  that  U.S 
judicial  determinations  in  this  context  are  generally  jury  determinations 
unlike  the  situation  which  obtains  in  the  courts  in  Ontario  when 


determinations  are  generally  made  by  judge  alone. 


9[  1 977]  1  S.C.R.  466  (S.C.C.);  see  Paterson,  “Liabilities  of  Auditors  to  Third  Parties  in  Canada,”  (1977 
2  Canadian  Business  Law  Journal  68. 

10For  example,  Dimond  Manufacturing  Co.  Ltd.  v.  Hamilton  [1969]  N.Z.L.R.  609;  cf.  Scott  Group  Ltd 
v.  MacFarlane  [1975]  1  N.Z.L.R.  582. 

nNaken  v.  General  Motors  Ltd.,  (Ontario  Court  of  Appeal,  October,  1978,  as  yet  unreported). 

12ICAO  submission  to  the  Ontario  Law  Reform  Commission  on  Class  Actions,  Appendix  9  to  ICAC 
Brief  to  the  Professional  Organizations  Committee,  December,  1977,  p.  4.  The  reference  here  is  to  Mr 
Justice  Cardozo’s  expression  of  concern  in  Ultramares  Corp.  v.  Touche,  Niven  and  Co.  (1931)  174  N.E 
441  at  444. 


Post-Entry  Competence  329 


Despite  these  substantive  and  procedural  advances,  Professor  Edward 
Belobaba  argues13  that  several  factors  detract  from  the  effectiveness  of  the 
civil  liability  mechanism  in  public  accountancy:  the  absence  of  compulsory 
insurance,  the  absence  of  a  significant  deductible  in  the  group  insurance 
plan,  lack  of  an  experience  rating  scheme,  and  a  less  than  fully  effective 
relationship  between  the  professional  body  (ICAO)  and  the  private 
1  insurers.  No  comprehensive  loss  control  programme  has  been  instituted, 
nor  has  any  attempt  yet  been  made  to  regularize  the  response  of  the 
j  disciplinary  body  to  individual  competence  problems  manifested  through 
civil  liability  adjudications. 

We  see  force  in  most  of  these  criticisms,  although,  as  we  argue  below, 
we  are  not  yet  convinced  that  a  case  has  been  made  out  for  compulsory  errors 
and  omissions  insurance,  either  in  this  profession  or  in  architecture  and 
engineering  where  insurance  is  also  at  present  voluntary. 

i 

Our  discussion  thus  far  has  related  to  auditing,  but  we  ought  briefly  to 
consider  the  likely  role  of  civil  liability  as  a  competence  incentive  in  the 
areas  which  would  be  unlicensed  under  our  proposals:  that  is,  attest  work 
other  than  statutory  audits,  and  management  accounting. 

i 

In  both  of  these  areas,  we  again  expect  that  it  can  play  an  important 
role.  With  respect  to  non-audit  attest  work,  the  same  legal  principles 
outlined  above  regarding  the  accountant’s  liability  to  users  of  financial 
■  information  can  be  expected  to  apply.  Furthermore,  in  this  area,  while  the 
immediate  clients  of  accountants  may  be  somewhat  less  knowledgeable 
than  is  the  case  in  the  statutory  audit  segment,  the  users  of  reviewed 
*  statements  are  generally  banking  and  other  financial  institutions  and  are 
hence  more  sophisticated  than  are  many  investors  in  the  audit  segment.  As 
regards  management  accounting,  the  traditional  liability  of  the  accountant 
to  his  client  obtains,  although  the  degree  of  client  sophistication  in  this  area 
varies  considerably. 

In  general,  civil  liability  can  be  expected  to  buttress  the  statutory 
certification  system  which  we  have  proposed  in  the  unlicensed  area  of 
accounting.  The  converse  is  also  true:  the  certifying  bodies,  by  establishing 
standards  to  which  a  certified  practitioner  can  reasonably  be  held,  can 
enhance  the  operation  of  the  system  of  civil  liability. 


13Belobaba,  op.  cit.,  p.  72. 
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2.  Architecture 

Architecture  presents  a  difficult  case  in  evaluating  the  role  of  civil 
liability  as  a  competence  incentive.  While  second  parties  are  generally 
relatively  sophisticated  business  or  institutional  clients,  there  is  a 
significant  percentage  of  individual  users  of  architects’  services  and  here1; 
lack  of  experience  or  sophistication  may  preclude  reliable  judgements;! 
being  passed  on  the  quality  of  an  architect’s  work.  There  are  also,  of  course,  j 
third  party  effects  to  be  weighed  in  the  form  of  the  aesthetic  impact  of  a 
building  design  on  third  parties  or  the  impact  of  space  layout  on  users  or  ; 
occupants.  However,  in  the  case  of  both  second  and  third  parties,  the 
question  of  ‘bad’  design  is  not  susceptible  of  ready  measurement  nor,  even  if 
it  were,  is  monetary  compensation  likely  to  prove  satisfactory.  Not  all 
architectural  functions  by  any  means  are  of  this  character,  and  those  where  i 
technical  competence  is  susceptible  of  more  objective  measurement  will 
presumably  more  readily  support  a  civil  liability  suit  in  the  event  that  they  1 
are  incompetently  performed. 

Subject  to  these  limitations,  Professor  Belobaba  points  out  that  the  i 
insurance  arrangements  that  obtain  in  the  architectural  profession  are 
conducive,  by  and  large,  to  the  promotion  of  competence.  Both  the  Ontario 
Association  of  Architects  and  the  Association  of  Professional  Engineers  of 
Ontario  are  parties  to  a  National  Programme  sponsored  by  the  Royal 
Architectural  Institute  of  Canada  and  the  Canadian  Council  of 
Professional  Engineers  under  which  group  insurance  coverage  is  provided 
to  members  of  the  OAA  and  the  APEO.  While  this  insurance  is  not 
compulsory,  most  architects  and  engineers  carry  it.  The  premiums  are  risk 
rated;  there  are  minimum  deductibles;  and  the  relationship  that  both  ! 
professions  have  with  the  National  Programme  Administrator  is  excellent. 
In  this  latter  respect,  a  comprehensive  loss  control  programme  has  been  in 
place  for  several  years  entailing  loss  control  seminars  with  premium 
discount  incentives  for  attendance,  regular  loss  control  bulletins,  and 
expert  claims  handling.  On  the  other  hand,  claims  sustained  against  this  j 
insurance  policy  through  the  civil  liability  mechanism  do  not  appear,  of  i 
themselves,  to  trigger  any  review  or  response  by  the  discipline  processes  of  ! 
the  two  professions. 

3.  Engineering 

The  insurance  arrangements  obtaining  in  the  engineering  profession 
have  been  discussed  above.  With  regard  to  second  parties  using  engineering  ; 
services,  our  data  indicate  a  very  high  level  of  business  experience  and 
sophistication  on  the  part  of  clients  and  employers  of  engineers.  We  infer 
from  this  that  the  civil  liability  mechanism  is  likely  to  be  a  fairly  effective  ! 
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form  of  competence  incentive  in  the  case  of  service  quality  problems 
encountered  by  such  a  knowledgeable  clientele.  We  are  inclined  to  assume 
also  that,  with  the  important  exception  of  health  and  safety  problems 
encountered  by  clients,  the  damage  sustained  by  such  parties  as  a  result  of 
the  negligence  of  professional  engineers  is  likely  in  most  cases  to  be  fully 
compensable  by  monetary  damages  awards,  in  the  sense  that  substitute 
services  and  related  resources  can  probably  be  purchased  for  an  appropriate 
sum  of  money.  These  observations  are,  of  course,  less  applicable  to  those 
clients  and  especially  those  third  parties  whose  health  or  safety  is  put  at  risk 
by  incompetent  engineering  (e.g.  a  poorly  designed  bridge  or  dam).  Here, 
the  transactions  and  information  costs  faced  by  third  parties  in  acquainting 
themselves  with  the  nature  of  the  risk  and  in  then  reacting  to  it  will  often  be 
prohibitive.  Moreover,  the  damage  likely  to  be  sustained  in  the  event  that 
whatever  risk  created  materializes  is  unlikely  to  be  fully  compensable  by  a 
monetary  damages  award.  These  factors  suggest  that  the  civil  liability 
mechanism  is  likely  to  be  a  poor  protector  of  third  party  interests  put  in 
jeopardy  by  the  negligent  performance  of  professional  engineering 
functions. 

4.  Law 

In  the  case  of  the  legal  profession,  the  inherent  weaknesses  of  the  civil 
liability  mechanism  are  more  disabling  than  in  the  case  of  any  of  the  other 
three  professions.  First,  a  substantial  percentage  of  users  of  legal  services  are 
unsophisticated  and  inexperienced  with  respect  to  those  services.  They  are 
unlikely  to  be  able  to  judge  at  all  accurately  the  quality  of  the  services  being 
received  and  are  thus  unlikely  to  be  able  to  determine  when  it  might  be 
appropriate  to  institute  legal  action  on  account  of  incompetent  service. 
Again,  as  in  architecture,  many  legal  services  involve  substantial  scope  for 
professional  judgement.  Standards  of  competence  in  such  cases  cannot  be 
easily  identified;  nor  can  performance  against  these  standards  be  easily 
measured  by  a  court.  Further,  in  many  legal  transactions  in  the  household 
sector,  the  stakes  will  be  insufficiently  large  to  justify  suit.  Moreover,  to  the 
extent  that  incompetence  produces  adverse  effects  either  for  clients  or  for 
third  parties,  these  effects  will  often  not  be  fully  compensable  by  a  monetary 
damages  award  (e.g.  a  poorly  drawn  will,  a  poorly  handled  custody  matter, 
a  poorly  argued  criminal  defence).  This  observation  does  not  hold,  of 
course,  for  every  class  of  legal  service;  one  may  be  able  to  quantify 
reasonably  accurately  losses  flowing  from  missed  limitation  periods  in 
personal  injury  suits  or  defects  in  title  to  real  estate  undiscovered  because  of 
a  negligent  search.  However,  common  breakdowns  in  other  dimensions  of 
service  quality  (e.g.  slowness,  inadequate  explanation  of  procedures  or 
progress  of  matter,  inability  to  empathize),  would  not  seem  readily 
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amenable  to  amelioration  through  the  civil  liability  mechanism.  Similarly, 
common  complaints  about  excessive  fees  will  often  involve  insufficiently 
large  amounts  of  money  to  warrant  suit.  The  prominence  of  these  kinds  of 
concerns  in  the  public’s  sources  of  dissatisfaction  with  lawyers  is  reflected 
in  the  results  of  the  study  conducted  by  the  Canadian  Gallup  Poll  for  the 
C.B.A.  in  March  and  April,  1978.  Table  11.2  sets  out  the  results  of  answers  to 
the  question,  “What,  if  anything,  do  you  think  people  who  have  used 
lawyers  would  be  most  likely  to  complain  about?” 

All  these  factors  seem  to  suggest  that,  in  general,  the  civil  liability 
mechanism  probably  cannot  be  assigned  a  central  role  in  the  regulation  of 
professional  competence  in  the  legal  profession. 

5.  Some  General  Observations 
(a)  Insurance  requirements 

While  it  is  true,  as  Professor  Belobaba  argues,  that  compulsory 
insurance  could  provide  a  professional  governing  body  with 
comprehensive  information,  and  significant  leverage,  on  competence 
problems  surfacing  through  the  civil  liability  system,  it  must  be 
acknowledged  that,  in  this  context,  insurance  exists  primarily  for  the 
benefit  of  the  insured  rather  than  the  client  (or  third  party).  This  is  so  at 
least  in  the  absence  of  evidence  that  clients  or  third  parties  who  have 
obtained  judgements  in  civil  liability  suits  against  professionals  are  unable 
to  enforce  those  judgements  in  any  significant  number  of  cases  because  the 
defendant  is  judgement-proof.  We  know  of  no  such  evidence,  and  it  is 
difficult  therefore  to  insist,  on  that  account,  that  professions  take  out  such 
insurance.  On  the  other  hand,  we  acknowledge  the  possibility  that  at 
present  some  claims  may  not  be  pressed  in  the  absence  of  insurance,  or  may 
be  settled  on  terms  that  would  not  obtain  if  the  defendants  were  insured.  We 
note  the  further  qualification  that  in  the  event  that  incorporation  with 
limited  liability  were  to  be  permitted,  as  we  suggest  in  Chapter  12,  some 
minimum  level  of  errors  and  omissions  insurance  coverage  should  be 
required. 

Thus,  the  principal  public  benefit  likely  to  accrue  from  a  mandatory 
insurance  requirement  is  that  this  may  indirectly  enhance  the  profession’s 
ability  to  identify  competence  problems.  Against  this  advantage  must  be  set 
whatever  costs,  direct  and  indirect,  might  be  associated  with  such  a 
requirement  and  a  good  deal  of  uncertainty  on  our  part  as  to  the  ability  or 
willingness  of  insurance  markets  to  accommodate  such  policies.  Of 
necessity,  a  mandatory  insurance  requirement  would  entail  coverage  being 
provided  to  persons  in  practice  who  might  otherwise  not  be  able  to  secure 
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private  insurance;  at  least  part  of  the  cost  of  such  coverage  might  be  passed 
on  to  the  general  membership  of  the  profession  and,  presumably,  j 
ultimately  to  their  clients.  For  better  or  worse,  the  insurance  carrier  also  to 
some  extent  would  become  an  implicit  co-licensor. 

We  hesitate  to  propose  that  all  the  professions  under  study  require  a 
minimum  insurance  coverage  as  a  condition  of  practice.  Given  the ! 
difficulties  that  have  apparently  been  encountered  recently  by  the , 
professions  in  securing  satisfactory  insurance  arrangements  in  private 
insurance  markets,  we  cannot  be  confident  that  private  insurers  would  be 
prepared  to  service  such  a  requirement,  and  on  appropriate  terms,  j 
Furthermore,  research  undertaken  for  the  Professional  Organizations 
Committee  did  not  include  an  investigation  of  the  feasibility  of  possible 
government  underwriting  of  a  mandatory  insurance  requirement.  These 
are  issues  on  which  it  would  seem  advantageous  for  the  Committee  to 
receive  further  submissions  in  later  phases  of  this  study. 

Although  we  have  reservations  at  this  time  about  a  mandatory  I 
insurance  requirement  where  a  profession  itself  has  not  so  elected,  we  agree 
with  Professor  Belobaba14  that,  from  a  deterrence  perspective,  it  is  highly 
desirable  that  any  professional  insurance  plan,  whether  mandatory  or 
voluntary,  carry  substantial  uninsurable  deductibles.  We  also  agree  with  i 
him  that  it  is  imperative  that  the  insurer  be  required  to  disclose  to  the 
relevant  professional  body  at  regular  intervals  the  full  incidence  and  costs  of  i 
claims  that  have  been  made  against  the  insurer.  We  do  not  agree  with  i 
Professor  Belobaba15  that  experience  rating  is  necessarily  undesirable.  If 
high  risk  modes  or  areas  of  practice  have  been  reliably  identified  from  j 
complaints  or  insurance  data,  it  seems  appropriate  that  the  costs  of  carrying  j 
on  practice  in  such  modes  or  areas  of  practice  should  be  borne  by  those  who  i 
so  elect.  For  example,  the  English  Law  Society  apparently  requires  sole  I 
practitioners  to  carry  almost  double  the  errors  and  omissions  insurance  j 
coverage  of  partners  in  a  law  firm.  If,  as  appears  to  be  the  case,  missed  j 
limitation  periods  in  civil  litigation  and  negligent  searches  in  real  estate  ' 
transactions  constitute  a  disproportionate  percentage  of  the  claims  against 
the  Law  Society’s  insurance  plan,  it  would  seem  appropriate  to  risk  rate 
firms  specializing  primarily  in  these  areas,  to  the  extent  that  this  is  feasible. 
Even  individual  risk  rating,  which  Professor  Belobaba  rejects,  might  be 
desirable  if  a  particular  individual’s  previous  claims  record  justifies  this. 


liIbid.,  p.  74. 
XbIbid.,  p.  75. 
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(b)  Loss  control  programme 

We  accept  Professor  Belobaba’s  suggestion16  that  the  accounting  and 
legal  professions  might  find  it  advisable  to  follow  the  lead  of  the  architects 
and  engineers  in  developing  a  comprehensive  loss  control  programme  with 
loss  control  bulletins,  professional  liability  handbooks,  claims  incidence 
updates,  loss  prevention  seminars  (with  attendance  incentives),  etc. 

(c)  Internal  regulation  of  competence 

The  disciplinary  body  of  each  profession  should  have  access  to  all 
relevant  claims  data  including  individual  files  and  court  records  of 
malpractice  suits.  We  would  extend  this  proposal  to  decisions  of  the 
Taxing  Master  in  the  case  of  the  legal  profession.  In  the  latter  case,  for 
example,  the  Law  Society  of  Alberta,  by  arrangement  with  the  court, 
ensures  that  it  obtains  a  record  of  all  taxing  cases  where  the  Taxing  Master 
has  reduced  a  lawyer’s  bill  of  costs  by  50%  or  more.  Obviously,  the  incentive 
of  a  professional  governing  body  to  take  an  interest  in  claims  experience  is 
substantially  increased  to  the  extent  that  it  is  a  partial  self-insurer,  as  is 
presently  the  case  with  the  Law  Society  of  Upper  Canada.  While 
recognizing  this,  it  is  difficult  to  conceive  how  such  a  requirement  could  be 
legislated,  particularly  given  our  reservations  about  a  mandatory  insurance 
requirement. 

(d)  Contingent  fees 

Professor  Belobaba  in  his  paper  argues,17  as  others  have  done,18  that  the 
civil  liability  mechanism  as  a  competence  incentive  in  professional  markets 
is  seriously  disabled  to  the  extent  that  rules  against  contingent  fee 
arrangements  prevent  potential  plaintiffs  financing  an  action  by  retaining 
lawyers  on  such  a  basis.  We  see  the  force  of  this  argument,  and  in  Chapter  10 
we  have  mentioned  more  generally  the  desirability  of  a  full-scale  assessment 
of  the  strengths  and  weaknesses  of  contingent  fee  arrangements  as  a  means 
of  financing  any  form  of  civil  litigation.  However,  no  such  assessment  has 
been  undertaken  for  the  Professional  Organizations  Committee,  and  it 
would  be  inappropriate,  therefore,  for  us  to  take  any  position  on  the 
contingent  fee  issue  in  the  particular  context  of  civil  liability  suits  for 
professional  negligence.  They  do  not  appear  to  raise  any  different 
considerations,  insofar  as  the  costs  of  litigation  are  concerned,  from  many 


™lbid.,  p.  76. 

11 1  bid.,  p.  70. 

18See,  for  example,  J.  Robert  S.  Prichard,  “Professional  Civil  Liability  and  Continuing  Competence,” 
in  The  Professions  and  Public  Policy,  eds.  Philip  Slayton  and  Michael  J.  Trebilcock  (Toronto: 
University  of  Toronto  Press,  1978). 
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other  forms  of  litigation.  Accordingly,  it  would  seem  inappropriate  to 
propose  contingent  fee  rules  having  an  application  only  to  this  class  of  civil 
action. 


(e)  Limitation  periods 

Professor  Belobaba  points  out  in  his  paper19  the  confusion  that 
currently  exists  in  the  application  of  limitation  periods  to  civil  liability 
suits  for  professional  negligence  and  we  support  his  recommendation  that 
the  proposals  in  the  Attorney  General’s  model  Limitations  Act,  recently 
released  for  comment,  be  endorsed.  The  effect  of  these  proposals  would  be 
that  the  limitation  period  for  civil  liability  suits  in  this  context  would  not 
begin  to  run  until  the  injury  has  occurred  (rather  than  when  the  cause  of  the 
injury  occurred). 

C.  The  Discipline  Process 

Professor  Reiter,  in  his  working  paper,20  suggests  that  the  orientations 
of  professional  organizations  towards  the  role  of  disciplinary  processes  fall 
into  one  of  three  categories:  ‘misconduct’,  ‘passive  competence’,  or  ‘active 
competence’  orientations.  The  ‘misconduct’  orientation  tends  to  focus  on 
njanifestations  of  lack  of  integrity  or  honesty  or  other  forms  of  unethical 
behaviour.  The  ‘passive  competence’  orientation  focuses  primarily  on  mis¬ 
conduct,  as  conceived  above,  but  extends  to  grosser  forms  of  incompetence 
in  cases  which  come  to  the  attention  of  the  discipline  agency  through  means 
other  than  an  active  search  for  such  deficiencies  by  the  agency.  The  ‘active 
competence’  orientation  implies  that  the  promotion  of  competence  is  a 
major  objective  of  the  discipline  process  and  is  actively  pursued  by  a  variety 
of  positive  strategies  designed  to  identify  and  eradicate  cases  of 
incompetence. 

It  seems  that,  historically,  most  professional  organizations  have 
adopted  the  first  view  of  the  appropriate  role  of  their  disciplinary  processes, 
although  this  has  varied  somewhat  from  profession  to  profession.  For 
example,  in  the  four  professions  under  study,  the  Law  Society  of  Upper 
Canada  has,  until  very  recently,  restricted  the  ambit  of  its  disciplinary 
processes  fairly  strictly  to  various  forms  of  misconduct,  whereas  on  the 
other  hand,  the  Institute  of  Chartered  Accountants  has  pursued  a  rather 
aggressive  policy  of  attempting  to  identify  and  eradicate  cases  of 
incompetence  on  the  part  of  its  members.  The  Ontario  Association  of 


19Belobaba,  op.  cit.,  p.  70. 

20Barry  J.  Reiter,  Discipline  as  a  Means  of  Assuring  Continuing  Competence  in  the  Professions, 
Working  Paper  #11  prepared  for  the  Professional  Organizations  Committee  (1978). 
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Architects  and  the  Association  of  Professional  Engineers  of  Ontario  fall 
somewhere  in  between,  with  the  APEO  perhaps  somewhat  closer  to  the 
ICAO  and  the  OAA  perhaps  somewhat  closer  to  the  Law  Society.  However, 
as  the  prefatory  quotation  to  this  chapter  from  the  Law  Society’s  Special 
Committee  on  Professional  Competence  suggests,  many  professions, 
including  those  under  study,  have  recently  been  re-evaluating  the 
traditional  role  of  their  disciplinary  processes  and  seem  to  be  prepared  to 
consider  somewhat  more  aggressive  strategies  towards  professional 
incompetence.  This  evolution  in  roles  is  probably  explained  by  more  than 
one  factor:  sharply  rising  errors  and  omissions  insurance  premiums 
resulting  from  increasing  civil  liability  claims  for  professional  negligence; 
rapidly  increasing  numbers  in  the  professions,  probably  reducing  the 
effectiveness  of  some  of  the  informal  collegial  pressures  towards 
competence;  and  a  more  assertive  consumer  attitude  towards  shortcomings 
in  performance  by  providers  of  services  in  general. 

Because  statutory  licensure  and,  to  a  lesser  extent,  certification  regimes 
create  valuable  property  rights,  in  principle  the  possibility  of 
extinguishment  of  those  property  rights  by  disciplinary  action  for 
incompetence  should  be  a  significant  and  generalized  competence  incentive 
throughout  a  profession  so  regulated,  and  one  of  the  principal  arguments 
for  such  regulation.  Some  of  the  inherent  strengths  and  weaknesses  of 
regulation  of  professional  outputs  through  the  disciplinary  process  were 
outlined  in  Chapter  4.  However,  it  will  be  obvious  that  some  of  the 
strengths  and  weaknesses  of  the  disciplinary  process  as  a  mechanism  for 
regulating  professional  competence  are  affected  by  factors  which,  to  some 
extent,  lie  within  the  control  of  each  profession.  In  the  working  papers  by 
both  Professor  Barry  Reiter  and  Professor  John  Swan,21  the  authors  identify 
four  kinds  of  institutional  shortcomings  that  may  be  observed  in  the 
disciplinary  processes  of  the  professions  when  evaluated  from  the 
perspective  of  the  regulation  of  continuing  competence:  identification  of 
instances  of  alleged  incompetence;  investigation  and  adjudication  of 
allegations  of  incompetence;  sanction  imposition;  and  publicity. 

1.  Identification  of  Instances  of  Alleged  Incompetence 

Traditionally,  in  identifying  instances  of  alleged  incompetence,  to  the 
extent  that  these  have  been  considered  as  falling  within  the  ambit  of  the 
process  at  all,  the  disciplinary  machinery  maintained  by  the  professions  has 


21  John  Swan,  Continuing  Education  and  Continuing  Competence,  Working  Paper  #  15  prepared  for  the 
Professional  Organizations  Committee  (1979). 
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relied  principally  on  complaints  by  either  clients  or  other  professionals.  In 
both  cases,  these  sources,  standing  alone,  are  likely  to  introduce  significant 
distortions  or  biases  into  the  information  available  to  a  profession  about  the 
competence  of  its  members.  In  law,  during  1977,  1,510  complaint  letters 
were  received  by  the  Law  Society.22  Inspection  of  a  sample  of  171  of  these 
suggested  that  about  13%  of  complaints  originated  with  other  lawyers,  3% 
with  business  clients  and  the  vast  majority  of  the  balance  with  individual 
clients.23  The  sample  also  suggests  that  about  40%  of  all  complaints  were 
competence-related  in  some  respect.24  In  public  accountancy,  about  100 
written  complaints  are  received  a  year.25  A  breakdown  of  sources  has  already 
been  provided  earlier  in  this  chapter.  About  1 7%  of  complaints  directly  raise 
questions  of  professional  standards.26  In  professional  engineering,  about  50 
written  complaints  are  received  a  year,  of  which  about  one-third  raise  issues 
of  professional  competence.27  Of  the  36  competence-related  complaints 
considered  by  the  staff  and  by  the  Practice  and  Ethics  Committee  of  the 
APEO  between  August  1975  and  March  1978,  12  came  from  other  engineers, 
8  from  the  A.P.E.O.  staff,  6  from  clients,  6  from  government  departments  or 
agencies,  and  4  from  other  sources. 28In  the  case  of  architecture,  of  the  64 
complaints  considered  by  the  Professional  Conduct  Committee  of  the  OAA 
in  the  period  from  November,  1974  to  April,  1977,  8  originated  with  clients, 
48  with  other  architects,  and  8  from  other  sources.29  At  most,  5  of  these 
complaints  were  competence-related.30 

In  the  case  of  complaints  from  clients,  knowledgeable  and 
sophisticated  clients  are  likely  to  have  other  avenues  of  redress  available  to 
them  aside  from  complaining  to  the  disciplinary  agency  of  a  profession. 
Commonly,  such  clients  will  have  both  the  tactical  ability  and  weight  to  be 
able  to  pursue  a  complaint  to  appropriate  levels  of  the  firm  concerned  and 
to  be  able  to  threaten  effectively  to  take  further  work  elsewhere  in  the  event 
that  a  satisfactory  resolution  of  the  problem  is  not  forthcoming.  In 
addition,  the  threat  of  legal  suit  can  probably  be  made  a  real  one.  In  the  case 
of  other  clients,  commonly  perceptions  of  competence  or  incompetence 
will  be  highly  imperfect.  By  definition,  an  uninformed,  unsophisticated 


22Reiter,  op.  cit.,  p.  65. 
2iIbid.,  p.  84. 

2*Idem. 

2bIbid.,  p.  433. 

26Ibid.,  p.  129. 

21  Ibid.,  p.  191. 

26Ibid.,  p.  486. 

2*Ibid.,  p.  219. 
i0Ibid.,  p.  217. 
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client  will  be  a  poor  judge  of  professional  competence  in  many  cases.  In  the 
absence  of  some  meaningful  ability  to  judge  professional  competence,  it  is 
likely  that  in  many  cases  complaints  will  not  be  forthcoming  where 
standards  of  professional  competence  have  not  been  duly  observed.  In 
addition,  this  type  of  client,  even  if  he  recognizes  incompetence,  may  often 
be  unaware  of  the  existence  of  complaints  mechanisms  within  the 
professions.  Finally,  the  nature  of  the  sanctions  available  historically  to  the 
disciplinary  agencies  of  the  professions  in  cases  of  incompetence,  where 
these  have  been  addressed  at  all,  have  not  created  strong  incentives  for 
clients  to  complain  because  of  the  lack  of  any  direct  redress  to  them  flowing 
from  the  imposition  of  those  sanctions. 


In  the  case  of  complaints  by  other  professionals,  feelings  of 
professional  collegiality  will  often  inhibit  professionals  from  reporting 
instances  of  incompetence  on  the  part  of  fellow  professionals.  Even  where 
complaints  are  forthcoming,  they  will  often  tend  to  focus  upon  concerns 
over  allegedly  “unfair”  competitive  behaviour,  such  as  advertising  or 
solicitation  of  business  by  fellow  professionals,  rather  than  incompetence 
as  such.31 


Apart  from  complaints  by  clients  or  by  other  professionals,  the  only 
other  sources  of  informational  inputs  available  to  a  profession’s 
disciplinary  body  on  cases  of  incompetence  involve  an  active  role  by  the 
body  in  stimulating  or  discovering  that  information.  In  this  respect,  a 
number  of  possibilities  can  be  considered.  For  example,  the  disciplinary 
body  of  a  profession  might  arrange  with  carriers  of  errors  and  omission 
insurance  for  the  supply  of  information  on  claims  made  against  such 
policies;  arrangements  might  be  made  with  courts  for  the  supply  of 
information  on  outcomes  from  civil  liability  suits  for  professional 
negligence;  in  the  case  of  the  legal  profession,  arrangements  might  be  made 
with  the  Taxing  Master  for  the  supply  of  information  on  major  reductions 
ordered  in  lawyers’  bills  of  costs;  depending  on  the  profession,  agencies  such 
as  the  Securities  Commission,  building  inspectors  or  Building  Code 
administrators,  municipalities  or  other  government  departments  or 
agencies  who  are  large  purchasers  of  professional  services  may  be  useful 
sources  of  information.  In  addition,  professionals  could  be  placed  under  a 
formal  ethical  obligation  to  report  instances  of  incompetence  on  the  part  of 


31 Ibid, .,  Table  IV,  pp.  396  ff.;  Table  IX,  Chart  C,  p.  435;  Table  XVI,  Chart  A,  pp.  459  ££.,  Table  XX,  Chart 
D,  pp.  490  ff. 
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fellow  professionals  to  the  disciplinary  body  of  their  profession,  as  is  the 
case  now  in  several  professions  (e.g.  engineering).32 

Beyond  actively  exploiting  these  independent  sources  of  information 
on  professional  competence,  the  only  remaining  strategy  open  to  the 
disciplinary  body  of  a  profession  is  some  form  of  peer  review.  This  might  be 
quite  narrowly  focused,  so  that,  for  example,  only  professionals  who  have 
already  been  the  subject  of  complaint  risk  a  full  review  of  the  quality  of  their 
work  beyond  the  cases  to  which  complaints  relate.  A  peer  review 
programme  might  be  cast  somewhat  more  broadly  than  this  by  making 
relatively  high  risk  modes  or  areas  of  practice  subject  to  random  quality 
audits.  For  example,  if,  as  appears  to  be  the  case  in  all  of  the  professions 
under  study,  sole  practitioners  and  very  small  firms  are  dramatically  over¬ 
represented  in  both  civil  liability  and  disciplinary  actions,  a  peer  review 
programme  might  attach  high  priority  to  random  quality  audits  of  such 
practices.33  Similarly,  if  there  were  evidence  of  a  general  pattern  of 
incompetence  in  relation  to  certain  functions  (e.g.  roofing  problems  in 
architecture  or  engineering,  real  estate  search  problems  or  missed  limitation 
periods  in  law),  professional  firms  of  whatever  size  performing  such 
functions  might  be  subject  to  peer  review  in  those  areas.  A  further  level  of 
generality  might  involve  peer  review  programmes  directed  at  firms  and 
functions  in  a  profession  quite  generally.  Given  the  substantial  resource 
implications  entailed  in  any  peer  review  programme,  however,  it  seems 
unlikely  that  this  strategy  could  be  accorded  a  high  priority. 

At  the  present  time,  only  the  Institute  of  Chartered  Accountants  of 
Ontario,  among  the  professions  under  study,  operates  any  peer  review 
programme  directed  at  issues  of  competence,  and  then  only  at  the  first  level 
of  ambitiousness.  However,  we  are  much  impressed  by  what  the  ICAO  has 
apparently  been  able  to  accomplish  with  this  relatively  aggressive  stance 
towards  the  problems  of  incompetence,  and  we  strongly  urge  upon  the 
other  professions  a  consideration  of  adopting  peer  review  programmes  on 


32Ibid.,  p.  193. 

33It  must  be  noted  in  this  context  that  the  over-representation  of  small  firms  in  cases  of  complaints 
registered  with  professional  bodies  may  exaggerate  the  difference  in  quality  between  small  and  large 
firms;  it  may  also  reflect  differences  in  the  likelihood  that  complaints  can  be  handled  at  the  level  of  the 
firm.  Large  firms  are  more  likely  to  have  their  own  processes  of  mediating  between  professionals  and 
clients,  and  to  have  the  resources,  financial  and  otherwise,  to  settle  disputes  before  they  proceed  to  the 
level  of  the  regulatory  body.  The  mix  of  clients  is  also  different  in  large  as  opposed  to  small  firms, 
although  it  is  difficult  to  estimate  what  effects  these  differences  might  have  on  the  complaints  process. 
The  clients  of  large  firms  are  more  likely  to  be  relatively  sophisticated,  often  corporate,  clients  who  can 
detect  incompetence;  but  they  are  also,  as  noted  in  the  text,  likely  to  have  the  resources  to  resolve  a 
complaint  at  the  level  of  the  firm  rather  than  pursuing  it  to  the  level  of  the  regulatory  body. 
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at  least  this  scale.  In  the  case  of  law,  this  may  involve  some  formal 
modification  to  existing  rules  relating  to  solicitor-client  confidentiality, 
although  we  note  that  such  modifications  have  already  been  made 
implicitly  in  the  case  of  financial  audits  undertaken  by  the  Law  Society. 

One  other  source  of  information  on  professional  incompetence,  which 
is  worth  noting  in  passing,  is  the  professional  himself.  As  Professor  Swan 
points  out  in  his  paper,  and  as  reflected  in  arrangements  in  place  in  some 
professions  now,  a  professional  who  apprehends  some  limitation  on  his 
ability  to  cope  with  a  particular  task  that  he  is  confronted  with,  or  who  finds 
himself  beset  with  professional  problems  which  he  is  unable  alone  to 
resolve,  should  be  encouraged  to  obtain  advice  and  assistance.  A  practice 
advisory  committee  of  the  kind  recently  set  up  by  the  Law  Society,  and 
independent  of  the  discipline  process  so  as  to  remove  any  disincentive  to 
consulting  it,  can  serve  a  valuable  function  in  encouraging  a  professional 
concerned  about  his  competence  to  deal  with  a  matter  by  coming  forward 
for  help  before  that  apprehended  lack  of  competence  materializes  into 
actual  incompetence. 

2.  Investigation  and  Adjudication  of  Allegations 
of  Incompetence 

Even  assuming  an  optimal  flow  of  informational  inputs  into  the 
discipline  process  of  a  profession  on  the  issue  of  professional  competence, 
how  those  inputs  are  reviewed  and  ultimately  adjudicated  upon  very 
much  affects  the  effectiveness  of  the  system  as  a  regulator  of  competence. 
Here,  the  institutional  orientation  of  the  body  is  of  paramount  importance. 
The  absence  of  an  ‘'active  competence”  orientation  will  likely  mean  the 
presence  of  a  number  of  “filters”  in  the  system  that  will  spin  out  many  of  the 
potential  competence  problems.  In  the  professions  under  study,  this  is 
startlingly  so  in  the  case  of  the  legal  profession.  Our  research  suggests  that 
about  40%  of  incoming  written  complaints  pertain  to  allegations  of 
professional  incompetence.  Another  unknown  percentage  of  complaints 
received  by  telephone  and  not  reduced  to  writing  pertain  to  allegations  of 
excessive  fees;  the  Law  Society  routinely  renounces  any  jurisdiction  over 
this  latter  class  of  complaint  and  directs  complainants  to  the  Taxing  Master 
of  the  court.  While  some  cases  of  incompetence  are  reviewed  through  the 
informal  “invitation  to  attend”  process  of  its  Discipline  Committee  (where 
no  formal  sanctions  are  possible),  of  the  34  formal  hearings  before  the 
Discipline  Committee  in  1976,  literally  no  cases  involved  issues  of 
incompetence  (as  opposed  to  misconduct).34  The  filtering  effects  in  law  are 


34Reiter,  op.  cit.,  p.  431. 
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exacerbated  by  the  requirement  that  a  complainant,  for  the  most  part 
without  any  assistance  being  offered  from  the  Law  Society,  must  reduce  his 
complaint  to  writing.  In  the  light  of  the  fact  that  most  complaints  in  law 
originate  from  the  household  sector,  this  requirement  may,  in  a  number  of 
cases,  be  a  non-trivial  barrier  to  pursuing  a  complaint.  In  public 
accountancy,  of  the  15  formal  discipline  proceedings  before  the  Discipline 
Committee  of  the  ICAO  during  1975-76,  7  related  directly  to  professional 
standards35  and  for  the  period  1972-76,  17  of  30  formal  proceedings  raised 
matters  of  standards.36  In  professional  engineering,  of  the  15  formal 
hearings  before  the  APEO  Council  during  the  period  January,  1970-  March, 
1978,  8  matters  raised  competence  issues.37  In  architecture,  of  the  1 1  formal 
discipline  proceedings  before  the  Registration  Board  of  the  OAA  during  the 
period  1971-1977,  none  were  competence-related.38 

If  filtering  effects  early  in  the  disciplinary  process  have  been  avoided 
and  the  disciplinary  body  has  become  seized  of  a  competence-related  matter, 
further  institutional  constraints  on  the  agency’s  ability  to  function  as  an 
effective  competence  regulator  may  relate  to  its  investigative  capacity. 
Apart  from  resource  constraints,  the  lack  of  an  ability  to  treat  complaints, 
where  appropriate,  as  precipitating  a  general  review  of  the  quality  of  a 
professional’s  practice  may  preclude  the  assembly  of  the  kind  of 
information  necessary  to  make  a  generalized  judgement  on  the  competence 
of  the  professional,  or  to  fashion  an  appropriate  remedial  or  punitive 
response  to  that  judgement.39 

Assuming,  however,  that  competence-oriented  complaints  can  be 
effectively  investigated,  the  adjudicative  capacity  of  the  agency  may  be 
constrained  by  the  absence  of  clear  standards  against  which  to  measure  the 
competence  of  the  professional.  In  the  professions  of  architecture  and 
engineering,  Building  Code  and  like  requirements  impose  detailed 
standards  on  professionals  involved  in  building  design  and  construction, 
while  in  public  accountancy,  the  CICA  Handbook  sets  out  detailed  audit 
and  related  standards  which  members  of  the  ICAO  are  bound  to  observe.  In 
law,  on  the  other  hand,  little  reliance  has  been  placed  historically  on 


”Ibid.,  p.  445. 
i6Ibid.,  p.  443. 
llIbid.,  p.  195. 
i6Ibid.,  p.  220. 

S9The  investigatory  powers  of  regulatory  bodies  in  competence  matters  vary  considerably  across 
professions.  They  are  relatively  strong  in  architecture,  weak  in  engineering,  unclear  in  accounting 
(with  respect  to  the  current  licensing  body,  the  Public  Accountants  Council)  and  limited  in  law.  See 
Reiter,  op.  cit.,  pp.  75,  157,  186,  210-211. 
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precisely  articulated  standards  of  performance  as  a  means  of  promoting 
professional  competence.  This  is  largely  explained  by  the  highly 
individualized,  judgement-intensive,  nature  of  most  legal  services, 
although,  as  the  Law  Society  has  recently  recognized,  there  are  some  legal 
services  where  good  practice  procedures  can  be  reduced  to  an  explicit 
standard.  Professor  Swan40  argues  convincingly  that  standard-setting 
should  be  used  more  widely  than  it  has  been,  particularly  in  law,  if  the 
collective  ability  of  each  profession  to  pass  judgement  on  the  competence  of 
its  members  is  to  be  enhanced.  We  are  persuaded  by  this  argument, 
although  we  recognize  the  real  limits  on  the  scope  for  standard-setting 
imposed  by  the  individualized  character  of  many  professional  services,  and 
the  risk  of  inhibitions  to  innovation  if  the  standards  which  are  set  are  too 
rigid  and  immutable. 

3.  Sanction  Imposition 

More  than  any  of  the  factors  that  have  been  identified  to  this  point 
which  constrain  the  ability  of  disciplinary  agencies  to  regulate  professional 
competence,  the  narrowly  limited  range  of  sanctions  available  to  a 
disciplinary  body  following  an  adjudication  of  incompetence  represents 
die  most  serious  disability.  Clearly,  in  many,  if  not  most,  cases  of 
incompetence,  suspension  or  revocation  of  the  license  to  practice  will  be  a 
quite  inappropriate  response.  In  many  instances  of  incompetence,  a 
remedial  course  of  action  might  well  be  feasible.  In  other  cases,  some 
limitation  on  the  formal  scope  of  practice  open  to  a  professional  shown  to 
have  been  incompetent  may  be  appropriate.  One  of  the  more  serious 
consequences  created  by  the  narrow  range  of  sanctions  historically 
available  has  been  that  only  the  most  serious  cases  of  incompetence  are 
likely  to  justify  the  attention  of  the  disciplinary  process.  As  Professor  Swan 
points  out  in  his  paper,  a  much  more  flexible  and  finely  graduated  scale  of 
available  responses  to  competence-oriented  problems  permits  a  much  more 
dexible  and  finely  graduated  conception  of  competence  and 
incompetence.41  Cases  of  incompetence  which  could  not  possibly  justify  the 
Imposition  of  suspension  or  revocation  of  licence  may  appropriately 
attract,  for  example,  a  directive  that  the  professional  involved  take  a  course 
of  continuing  education,  limit  his  practice  to  a  certain  field  of  practice, 
practise  only  under  the  supervision  of,  or  in  collaboration  with,  another 
arofessional,  obtain  practice  advisory  assistance  or  supervision  pertaining 
;o  the  running  of  his  office,  etc. 


l0Swan,  op.  cit.,  pp.  3-16. 
aIbicL.,  pp.  26  ff. 
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Professor  Reiter  suggests  that  a  disciplinary  body  which  proposes  tc 
become  actively  involved  in  a  wide  area  of  competence  regulation  will 
find  this  task  practicable  only  where  its  ability  to  impose  sanctions  includes 
rights  to: 

i)  expel  the  professional; 

ii)  suspend  the  professional  from  practice  generally  or  from 
some  field  of  practice; 

iii)  suspend  the  professional  from  practice  generally  or  from 
some  field  of  practice  either  until  a  specified  course  of 
studies  has  been  completed;  or  until  the  professional  has 
satisfied  a  discipline  body  of  his  or  her  competence 
generally  or  in  a  specified  field  of  practice; 

iv)  accept  the  professional’s  undertaking  to  limit  his  or  her 
practice  in  lieu  of  suspension; 

v)  impose  conditions  on  the  professional’s  ability  to  practise 
generally  or  in  any  field  (including  conditions  of 
practising  under  supervision;  not  engaging  in  sole 
practice;  requiring  periodic  inspections  by  the  agency  or  its 
delegate;  or  reporting  to  the  agency  about  specified 
matters); 

vi)  direct  the  professional  to  pass  a  particular  course  or  satisfy 
a  discipline  body  of  competence  in  practice  generally  or  in 
a  particular  field  within  a  specified  time,  or  be  suspended; 

vii)  direct  the  professional  to  satisfy  a  discipline  body  that 
physical  handicaps,  mental  handicaps  or  problems  caused 
by  drugs  or  alcohol  have  been  overcome  (with  suspension 
in  aid); 

viii)  order  the  professional  to  be  reprimanded,  admonished  or 
counselled; 

ix)  revoke  specialty  or  other  competence  designations  (either 
temporarily  or  permanently); 

x)  make  such  other  or  ancillary  orders  as  may  be  appropriate 
or  requisite.42 

We  would  add  to  this  list  the  power  to  fine  and  the  power  to  award  costsi 
in  favour  of  or  against  a  professional  alleged  to  have  been  guilty  of 
misconduct  or  incompetence,  as  circumstances  dictate.  We  are  not  averse  to 
the  idea  of  either  fines  or  costs  awards  being  payable  to  the  professional  body 


<2Reiter,  op.  cit.,  pp.  43  ff. 
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in  question.  It  seems  fanciful  to  us  to  be  concerned  about  the  fear  that 
professional  bodies  may  impose  fines  on  their  members  as  a  means  of 
raising  revenue.43  Whether  in  some  instances  it  may  be  appropriate  that  all 
or  a  portion  of  such  a  fine  should  be  payable  to  a  complainant,  by  way  of 
restitution  or  compensation,  or  whether  these  forms  of  redress  should  be 
available  to  any  extent  directly  through  the  discipline  process,  are  matters 
on  which  we  do  not  have  concluded  views,  although  obviously  the 
availability  of  such  redress  to  complainants  would  significantly  strengthen 
the  incentive  to  complain. 

We  accept  Professor  Reiter’s  point  that,  given  a  wide  and  flexible  range 
of  directives  and  sanctions  available  to  a  disciplinary  agency,  it  will  often  be 
inappropriate  and  indeed  inefficient  to  insist  that  a  competence-related  case 
be  subjected  to  the  full  formal  panoply  of  a  discipline  hearing  of  the  kind 
appropriate  where  the  issue  of  revocation  or  suspension  of  licence  is  being 
determined.  As  we  argued  in  Chapter  7,  it  seems  appropriate  to  give  the 
complaints  committee  responsibility  for  the  preliminary  investigation  of 
a  competence-related  matter  and  the  ability  to  impose,  at  least  in  the  first 
instance,  some  of  these  directives  and  sanctions,  subject  to  the  right  of  a 
professional  to  appeal  and  require  a  formal  hearing  by  the  discipline 
agency.  The  health  professions  in  Ontario,  the  ICAO,  and  to  a  lesser  extent 
the  OAA  and  APEO,  are  organized  broadly  along  these  lines  now,  although 
the  Law  Society  presently  assigns  both  formal  and  informal  discipline 
activity  to  its  Discipline  Committee. 

Another  implication  flowing  from  a  more  flexible  conception  of 
competence  and  incompetence  and  a  more  flexible  conception  of  the 
concomitant  range  of  responses  that  ought  to  be  available  to  a 
disciplinary  agency  in  this  context  is  the  question  of  excessive  fees.  It  is  clear 
from  our  various  client  surveys  that  allegations  of  excessive  fees  are, 
relatively  speaking,  a  significant  source  of  client  complaints.  Given  the 
highly  interdependent  nature  of  quality  and  price,  it  does  not  seem 
acceptable  to  us  that  disciplinary  agencies  should  entirely  renounce 
jurisdiction  over  fee  disputes.  The  fact  that,  in  law  for  example,  the  Taxing 
Master  is  available  to  review  lawyers’  bills  of  costs,  does  not  seem  to  be  an 
adequate  response  to  this  class  of  complaint.  The  taxing  process  is 
relatively  formal  and  will  often  require  the  hiring  of  a  second  lawyer.  At  a 
minimum,  each  profession  should  be  prepared  to  provide,  as  the  ICAO 

i 


43Cf.  Government  of  Ontario,  Royal  Commission  on  the  Inquiry  into  Civil  Rights,  Report  (the 
McRuer  Report)  No.  1,  Vol.  3  (Ontario:  Queen’s  Printer,  1968),  Chapters  80  and  85. 
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presently  does,  a  credible,  demonstrably  disinterested,  fees  mediation  ( 
service,  which  clients  can  avail  themselves  of  if  they  wish,  but  which  < 
members  of  the  profession  concerned  are  bound  to  participate  in  and  abide 
by  in  the  event  that  a  client  elects  to  avail  himself  of  this  service. 

: 

4.  Publicity 

If  the  deterrent  and  educational  dimensions  of  a  vigorous  cbmpetence-  1 
oriented  disciplinary  process  are  to  be  fully  exploited,  appropriate 
publicity  must  be  given  to  the  outcomes  of  that  process.  This  is  not  to ; 
suggest  that  in  all  cases  it  will  be  appropriate  to  publish  the  names  of 
professionals  who  have  been  the  subject  of  a  directive  or  sanction.  More  i 
importantly,  however,  we  favour  the  publication  of  sufficient  details  of  the 
cases  being  processed  by  a  discipline  agency  in  terms  of  numbers  and 
nature,  standards  applied,  and  sanctions  or  directives  imposed,  so  that 
members  of  a  profession  are  able  to  derive  the  maximum  possible 
information  and  assistance  as  to  the  standards  of  competence  expected  of 
them.  We  cannot  stress  this  too  strongly.  At  present,  with  the  possible 
exception  of  the  ICAO,  none  of  the  professions  under  study  fully  exploit  the 
deterrent  and  educational  potential  in  wide  publicity  of  their  disciplinary  ; 
activities.  In  particular,  the  competence-related  matters  which  are 
commonly  resolved  on  a  relatively  informal  basis  by  professional  conduct 
committees  or  discipline  committees  are  not  sufficiently  reported  or 
publicized  to  provide  members  of  a  profession  with  the  kind  of  guidance 
they  need  to  order  their  affairs  so  as  to  avoid  similar  problems. 

We  stress  this  criticism  because  only  an  adequate  response  to  it  will 
sufficiently  meet,  in  the  long-term,  the  case  made  by  Professor  Reiter  for  the 
creation  of  a  new  review  agency  to  hear  appeals  from  decisions  of  licensing 
bodies  and  discipline  bodies,  to  assist  complainants  in  prosecuting  their 
complaints  more  effectively  before  such  agencies,  and  to  receive  and 
evaluate  reports  from  professional  bodies  on  their  discipline  activities.  In 
Chapter  7,  we  considered  the  somewhat  more  modest  proposition  that  a 
body  analogous  to  the  Health  Disciplines  Board  (and  hence  empowered  to 
hear  appeals  from  complaints  and  registration,  but  not  from  discipline, 
committees)  might  be  established  in  the  professions  under  review.  For 
reasons  laid  out  in  that  chapter,  we  do  not  advocate  such  an  approach.  We 
prefer,  in  general,  procedural  and  structural  change.  We  have  suggested 
that  the  rights  of  individuals  (both  clients  and  professionals)  to  a  formal 
hearing  and  to  appeals  to  the  courts  be  established  in  statute;  that  the 
Ombudsman’s  jurisdiction  be  extended  to  include  the  regulatory  bodies  in 
the  four  professions  under  review;  and  that  professional  bodies  submit  an 
annual  report  to  a  standing  committee  of  the  legislature,  including  a 
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description  of  experience  in  the  area  of  complaints,  discipline,  and 
competence-related  activities  generally. 

Preferring  this  approach,  we  do  not  favour  the  creation  of  an 
institution  such  as  that  proposed  by  Professor  Reiter.  We  are  not  sanguine 
that  such  a  body,  would,  over  time,  be  able  to  maintain  any  significant 
comparative  advantage  over  the  professional  bodies  themselves  in 
promoting  professional  competence.  To  the  extent  that  the  creation  of  such 
a  body  might  be  interpreted  as  an  expression  of  lack  of  confidence  in  the 
ability  of  the  professions  to  tackle  this  task  effectively  themselves,  such  a 
step  may  actually  prove  counterproductive  in  its  effect  on  the  collective 
professional  will  to  take  the  task  in  hand.  Moreover,  proposals  advanced  in 
this  chapter  will  require  a  great  deal  of  innovation  and  experimentation  on 
the  part  of  the  professions  in  developing  new  ways  for  identifying  and 
redressing  incompetence-a  process  best  served  by  allowing  professional 
bodies  wide  discretion. 

n 

In  this  context,  however,  we  attach  considerable  importance  to  the 
proposed  annual  report.  It  should  contain  in  detail  such  information  as:  the 
numbers  and  classes  of  incoming  complaints;  categorizations  of  the 
disposition  of  those  complaints  indicating  average  time  lapses  between 
processing  stages,  directives  or  sanctions  applied,  etc.  We  would  expect  that 
this  report  would  also  indicate  any  changes  in  codes  of  ethics  and 
professional  standards,  or  in  the  mode  of  administration  of  the  disciplinary 
processes  of  a  profession.  We  also  expect  that  the  report  would  highlight 
particular  areas  of  difficulty  being  encountered  in  the  enforcement  of 
professional  standards  and  perhaps  illustrate  the  nature  of  those  problems 
and  the  responses  to  them  being  adopted  by  the  profession.  We  would 
expect  that  this  report  would  be  of  sufficient  detail  to  inform  the  legislature 
and  the  public  of  a  profession’s  attempts  to  discharge  its  public  obligations 
to  ensure  the  competence  of  its  members.  Furthermore,  it  would  serve  in  a 
meaningful  way,  through  its  availability  to  members  of  the  profession,  the 
deterrent  and  educational  functions  of  an  effective  disciplinary  process  with 
an  ‘active  competence’  orientation.  The  level  of  detail  we  have  in  mind  is  in 
some  respects  exemplified  in  Professor  Reiter’s  tables  and  charts. 

Any  orientation  other  than  an  ‘active  competence’  orientation  is  a 
denial,  in  large  part,  of  the  rationale  for  professional  self-regulation.  We 
take  the  point  of  Mr.  Rae  Correlli,  Managing  Editor  of  Global  Television 
Network,  in  comments  cited  by  Professor  Reiter: 

...  among  the  omissions  or  lost  opportunities  is  the  refusal  of  the 

governing  bodies  to  come  down  hard  on  legal  incompetence.  The 
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Law  Society  of  Upper  Canada  has  always  made  much,  and 
justifiably,  of  the  severity  with  which  it  punishes  lawyers  who 
steal.  But  this  is  an  activity  that  has  little  meaning  to  the  average 
citizen,  who  seldom  has  anything  worth  stealing  and  is  thereby 
denied  the  retributive  satisfaction  of  dunning  the  Compensation 
Fund.  Legal  incompetence,  on  the  other  hand,  is  a  problem  of  far 
greater  significance  and  concern  to  the  little  and  low  income 
client.  Rich  clients  fire  incompetent  lawyers  and  hire 
replacements,  although  it  should  be  noted  that  rich  clients, 
because  they  are  rich,  can  usually  avoid  that  problem  by  hiring 
clever  and  honest  lawyers  to  begin  with.  But  the  middle  or  low 
income  client  cannot  afford  this  luxury  of  abruptly  changing 
horses  in  mid-stream;  in  the  first  place,  he  probably  doesn’t  know 
that  he  has  an  incompetent  lawyer  until  it  is  too  late,  and  in  the 
second  place,  if  he  does  discover  his  misfortune  he  usually  can’t 
afford  the  expense  of  recommencing  his  action  with  a  second 
lawyer. 


One  of  the  reasons  frequently  given  by  both  the  governing 
bodies  and  the  Canadian  Bar  Association  for  the  failure  to  act  on 
incompetence  is  that  competence  is  a  difficult  quality  to  measure. 
Who,  they  ask,  will  determine  competence?  Well,  the  answer 
would  not  seem  to  be  too  difficult:  competence  can  surely  be 
determined  by  those  who  are  themselves  competent.  And  who  is 
competent?  I  don’t  think  it  should  be  too  difficult  to  assemble  a 
five-  or  six-member  panel  whose  qualifications  in  the  view  of  the 
Bar  at-large  were  beyond  question.  It  is  interesting  to  note  that 
most  of  the  effective  policing  thus  far  undertaken  by  the  legal 
profession-in  areas  such  as  fraudulent  conversion  and  errors  and 
omissions-has  been  in  response  to  pressures  from  the  most 
powerful  and  wealthiest  clients.44 


D.  Periodic  Requalification  and  Mandatory  Continuing 
Education 

We  are  entirely  unpersuaded  in  the  light  of  the  research  undertaken  for 
us,  particularly  by  Professor  Swan,  that  any  case  can  be  made  out  for 
mandatory  periodic  requalification  (e.g.  by  examinations)  or  mandatory 
continuing  education  as  a  universal  requirement  applicable  to  all  members 
of  a  profession.  The  assumption  we  have  made  throughout  this  chapter, 


44Law  Society  of  Upper  Canada,  Gazette,  Vol.  XII  (March,  1978),  pp.  75-76;  quoted  in  Reiter,  op.  cit., 

p.  108. 
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and  indeed  throughout  this  study,  has  been  that  the  general  level  of 
integrity  and  competence  in  each  of  the  professions  under  review  is  high. 
Nothing  in  any  of  our  research  supports  any  other  view.  Given  this 
assumption,  it  would  be  unfair  and  inefficient  to  require  members  of  these 
professions  to  undergo  periodic  re-examination  or  mandatory  continuing 
education  programmes,  when  there  is  no  evidence  that  they  need  such 
incentives  to  maintain  their  competence  or  even  that  they  would  benefit 
from  such  programmes.  Obviously,  professionals  maintain  their 
competence  in  a  wide  variety  of  ways,  including  such  informal  ways  as 
collegial  interaction,  reading  of  professional  journals,  etc.  The  efficacy  and 
choice  of  methods  will  vary  considerably  from  individual  to  individual.  To 
require  all  members  of  a  profession  to  undertake  periodic  “learning”  or  “re¬ 
learning”  processes  as  rigid  as  either  examinations  or  mandatory 
continuing  education  courses  seems  excessive.  The  logistical  problems  of 
such  requirements  would  be  intractable,  and  the  costs,  both  explicit  and 
implicit  (in  the  form  of  loss  of  professional  time),  would  be  formidable. 
These  costs  could  only  be  defended  by  a  compelling  demonstration  of  wide¬ 
spread  incompetence  throughout  a  profession.  But  if  such  evidence  were 
available,  which  as  noted  it  is  not,  this  would  make  out  a  case  for  radical 
revision  of  entry  standards,  rather  than  an  attempt  to  redress  that 
shortcoming  through  any  form  of  post-entry  regulation  such  as  is  entailed 
in  periodic  re-examination  or  mandatory  continuing  education 
requirements.  This  is  not  to  say  that  re-examination  or  mandatory 
continuing  education  does  not  have  a  place  in  the  regulation  of 
professional  competence,  but  that  place  is  among  a  range  of  sanctions 
available  to  the  disciplinary  agency  of  a  profession  in  responding  to 
particular  instances  of  incompetence.  In  some  cases,  these  particular 
sanctions  may  be  appropriate  courses  of  action  to  follow.  In  other  cases  they 
will  not  be.  This  decision  must  be  left  to  the  judgement  of  the  disciplinary 
body  itself.  The  task  of  identifying  and  redressing  cases  of  professional 
incompetence  where  they  exist  is  a  sufficient  challenge  to  the  professions. 
To  require  that  the  professions  divert  their  scarce  resources  and  energies  to 
universal  programmes  of  mandatory  re-examination  or  continuing  educa¬ 
tion  would  be,  in  our  view,  a  serious  misallocation  of  those  resources.45 


45In  the  case  of  mandatory  continuing  education,  it  seems  likely  that  travel  agents  would  be  the  biggest 
winners  and  tax  authorities  the  biggest  losers.  By  way  of  example,  a  non-official,  private  body,  the 
Continuing  Education  in  Law  Institute,  with  a  Toronto  address,  has  recently  been  advertising  to 
Ontario  lawyers  a  “Learn  and  Play’’  seminar  at  the  M.G.M.  Grand  Hotel  in  Las  Vegas,  taught  mostly 
by  Ontario  practitioners  with  “receipts  ...  issued  for  income  tax  purposes”.  Mandatory  continuing 
education  would  seem  likely  to  give  a  substantial  impetus  to  similar  enterprises,  with  uncertain 
repercussions  for  the  public  and  self-esteem  of  a  profession.  See  more  generally,  Alan  M.  Thomas, 
“Learning,  Compulsion,  and  Professional  Behaviour”  in  The  Professions  and  Public  Policy,  op.  cit. 
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E.  Conclusion 

We  share,  with  Professors  Reiter  and  Swan,  a  sense  of  modesty  in 
attempting  to  suggest  to  the  professions  how  they  might  best  regulate  post¬ 
entry  competence  in  their  particular  professions.  However,  to  ensure  that 
the  professions  have  all  the  powers  they  need  to  meet  the  challenge  that 
confronts  them  in  this  context,  certain  legislative  changes  in  their  statutes 
may  be  called  for.  In  general,  our  conclusions  and  suggestions,  only  some  of 
which  would  involve  legislative  change,  are  as  follows: 

11.1  Civil  liability  claims  for  professional  negligence  appear  to  be 
effective  competence  incentives  in  public  accountancy,  effective 
to  a  qualified  extent  in  architecture  and  engineering,  and  of 
limited  effectiveness  in  law. 

11.2  The  desirability  of  mandatory  errors  and  omissions  insurance 
requirements  as  a  condition  of  the  right  to  practise,  at  least 
where  the  professions  themselves  have  not  so  elected  (that  is  to 
say,  accounting,  architecture  and  engineering),  has  not  been 
clearly  established.  While  such  a  requirement  would  improve  a 
profession’s  access  to  information  on  problems  of 
incompetence,  other  advantages  to  the  public  seem  less  clear  and 
the  ability  of  private  insurance  markets  to  service  such  a 
requirement  on  acceptable  terms  seems  uncertain.  Further 
submissions  might  usefully  be  addressed  to  the  Professional 
Organizations  Committee  on  this  question. 

11.3  Any  group  insurance  plan,  mandatory  or  voluntary,  should 
carry  substantial  uninsurable  deductibles  and  require  an  insurer 
to  disclose  to  the  professional  body  at  regular  intervals  the  full 
incidence  and  costs  of  claims. 

1 1.4  The  accounting  and  legal  professions  should  follow  the  lead  of 
the  architecture  and  engineering  professions  in  developing 
comprehensive  loss  control  programmes  with  loss  control 
bulletins,  professional  liability  handbooks,  claims  incidence 
updates,  loss  prevention  seminars  (with  attendance  incentives 
through  premium  reductions),  etc. 

1 1.5  The  disciplinary  body  of  each  profession  should  have  access  to 
all  relevant  claims  data  from  group  insurance  plans  including 
individual  files. 
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11.6  The  limitation  period  for  civil  liability  suits  for  professional 
negligence  should  not  begin  to  run  until  the  injury  has  occurred 
(rather  than  when  the  cause  of  injury  occurred),  as  recently 
proposed  in  the  Ontario  Attorney  General’s  model  Limitations 
Act. 

11.7  The  professional  statutes  under  review  should  put  beyond 
doubt  that  the  professions  are  responsible  for  regulating  post¬ 
entry  competence,  as  well  as  misconduct. 

11.8  To  facilitate  effective  regulation  of  competence,  a  wide  and 
flexible  range  of  sanctions  should  be  placed  at  the  disposal  of 
each  profession.  These  should  include  the  power  to  suspend  or 
revoke  a  licence,  the  power  to  limit  a  professional’s  practice,  the 
power  to  require  supervision  or  collaboration  by  or  with  other 
professionals,  the  power  to  order  re-examination  or  compulsory 
continuing  education  programmes,  and  the  power  to  fine. 

1 1.9  A  fees  mediation  service  should  be  provided  by  each  profession. 

11.10  Each  profession  should  be  empowered  to  undertake  a  peer 
review  programme. 

11.11  Complainants  aggrieved  by  the  conduct  of  professionals  and 
dissatisfied  with  the  disposition  of  their  complaint  by  the 
professional  body,  should  be  entitled  to  seek  the  informal 
intercession  of  the  Ombudsman  on  their  behalf  [see  proposal 
7.4(iv)]. 

11.12  Mandatory  universal  requalification  (re-examination)  or 
continuing  education  requirements  should  be  rejected. 

11.13  Each  profession  should  be  subject  to  an  annual  reporting 
requirement  involving  the  submission  to  a  standing  committee 
of  the  legislature  of  such  information  on  the  operations  of  its 
disciplinary  processes  as  might  be  prescribed  by  legislation  (see 
proposal  7.5). 

Only  proposals  11.6,  11.7,  11.8,  11.10,  1 1.1 1,  and  1 1. 13  would  require 
legislative  change  at  this  point.  We  propose  that  our  other  suggestions  be 
left  to  the  good  judgement  of  each  profession  and  not  be  the  subject  of 
legislative  change,  at  least  in  the  absence  of  a  request  by  the  profession 
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concerned  for  the  change.  We  believe  what  we  have  proposed  makes  clear 
the  nature  of  the  job  that  the  professions  are  expected  to  do,  confers  on  them 
the  powers  they  need  to  do  that  job,  and  provides  a  reporting  requirement 
that  will  enable  an  ongoing  public  evaluation  of  whether  that  job  is  getting 
done. 

We  are  bound  to  point  out  that  our  proposals  regarding  professional 
regulation  of  post-entry  competence  would  be  likely  to  have  their  largest 
impact  on  the  legal  profession.  The  very  large  household  client  sector  in 
this  profession  severely  limits  the  effectiveness  of  other  quality  control 
mechanisms,  such  as  market  forces  and  civil  liability  suits,  which  appear  to 
have  a  large  realm  of  effective  application  in  the  other  three  professions 
under  study.  In  law,  the  household  client  is  particularly  dependent  on  both 
entry  and  post-entry  controls  on  competence  administered  by  the  Law 
Society  to  ensure  professional  competence.  While  the  Law  Society’s 
insistence  on  appropriately  rigorous  entry  standards  is  beyond  reproach,  its 
record  on  post-entry  regulation  of  competence  is  the  weakest  of  the  four 
professions  under  study,  although  the  need  is  greatest.  On  the  other  hand, 
we  freely  acknowledge  that  the  task  of  regulating  post-entry  competence 
through  the  discipline  process  is  much  more  demanding  in  law  than  in 
the  other  three  professions;  however,  the  fragility  of  the  alternative  quality 
control  mechanisms  leaves  no  option  but  to  begin  to  tackle  this  task, 
however  daunting. 


Chapter  12  Firm  Structure 

A.  Incorporation1 

1.  Introduction 

The  terms  of  reference  of  the  Professional  Organizations  Committee 
required  it  to  investigate  “the  appropriateness  of  permitting  members  of 
these  professions  [architecture,  engineering,  public  accountancy,  and  law] 
to  incorporate  their  practices.” 

While  service  corporations  providing  office  space,  secretarial  or 
managerial  services  and  the  like  are  freely  permitted  in  all  the  professions 
under  review,  incorporation  of  professional  practices  per  se  is  currently 
prohibited  in  all  but  engineering.2  The  OAA,  the  ICAO  and  the  Law 
Society  of  Upper  Canada  appear  to  favour  a  relaxation  of  the  present 
prohibition.3  In  the  case  of  professional  engineering,  incorporation  of 
engineering  practices  is  permitted  under  The  Professional  Engineers  Act, 
provided  that  a  corporation  has  obtained  a  Certificate  of  Authorization 
under  section  20  of  the  Act  from  the  APEO. 

The  question  of  incorporation  of  professional  practices  has  been 
considered  twice  recently  in  other  public  studies.  In  1967,  the  Ontario  Select 
Committee  on  Company  Law  (the  Lawrence  Committee)  recommended 
that  incorporation  of  professional  practices  be  permitted,  subject  to  the 
following  conditions: 

1.  The  professional  person  should  remain  personally  liable  for 
his  tortious  acts  jointly  and  severally  with  the  company. 

2.  The  professional  corporation  should  enjoy  limited  liability 
for  debts  or  other  obligations  except  liabilities  arising  from 
tortious  acts  as  mentioned  in  (1). 

3.  The  particular  professional  service  should  only  be  rendered 
to  members  of  the  public  by  natural  persons  who  are  duly 
licensed  to  render  such  services. 

4.  The  corporation’s  objects  should  be  limited  to  carrying  on 
the  particular  practice  and  other  objects  necessarily 
incidental  or  auxiliary  thereto. 


!See  generally,  J.  Robert  S.  Prichard,  “Incorporation  by  Professionals,”  Working  Paper  #5  prepared  for 
the  Professional  Organizations  Committe  (1978). 

2The  Architects  Act,  R.S.O.  1970,  c.  27,  s.  5(2);  The  Public  Accountancy  Act,  R.S.O.  1970,  c.  373,  s.  28; 
The  Law  Society  Act,  R.S.O.  1970,  c.  238,  s.  50. 

3Prichard,  op.  cit.,  pp.  28  ff. 
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5.  The  name  of  the  professional  corporation  should  include 
some  words  or  initials  to  ensure  that  the  public  is  aware  that 
the  corporation  is  an  incorporated  professional  practice  of 
some  kind.4 

These  recommendations  have  not  been  implemented,  and  the  matter 
has  been  left  for  resolution  in  specific  professional  statutes  rather  than  in 
umbrella  provisions  that  might  be  included  in  general  corporation  statutes. 

In  1970,  the  Committee  on  the  Healing  Arts,  in  its  report, 
recommended  that  incorporation  of  medical  and  dental  practices  be 
permitted,  provided  that  ownership  of  shares  in  such  corporations  be 
restricted  to  licensed  physicians  and  dentists  respectively.  This 
recommendation  has  not  been  implemented.  In  the  case  of  pharmacy, 
where  incorporation  had  been  permitted  for  many  years,  the  Committee 
recommended  the  retention  of  requirements  that  a  majority  of  directors  and 
a  majority  of  each  class  of  shareholders  be  licensed  pharmacists. 

An  anaylsis  of  professional  statutes  in  other  provinces  in  Canada 
shows  that  policies  vary  widely  from  province  to  province  and  profession  to 
profession.5  In  the  United  States,  approximately  thirty-five  states  have 
broad  professional  corporation  or  association  statutes  covering  all 
professions  while  the  remainder  enumerate  specified  professions  which 
may  incorporate.6 

2.  Advantages  and  Disadvantages  of  Incorporation 

The  advantages  and  disadvantages  of  incorporation  are  to  some  extent 
a  function  of  the  perspective  from  which  the  matter  is  being  viewed.  We 
propose  to  review  briefly  the  advantages  and  disadvantages  of 
incorporation  from  the  perspective  of  members  of  professional  firms 
contemplating  incorporation,  and  then  to  isolate  for  fuller  discussion 
several  issues  where  incorporation  may  have  significant  broader  effects. 

(a)  Advantages 

i)  Under  corporation  statutes,  the  decision-making  responsi¬ 
bilities  of  different  organs  within  the  company,  for  example, 
the  shareholders  in  general  meeting,  the  board  of  directors, 
etc.,  are  formally  and  explicitly  structured.  The  same  is  less  true 


4Cited  by  Prichard,  op.  cit.,  p.  12. 

5See  Prichard,  op.  cit.,  Tables,  Appendix  D. 

6Prichard,  op.  cit.,  p.  24. 
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of  a  partnership  where  relationships  with  the  firm  are  a  matter 
of  agreement  among  the  partners. 

ii)  The  admission  and  withdrawal  of  members  of  a  firm  arising 
from  purchase,  sale,  death  or  retirement  may  be  facilitated  by 
incorporation  as  shares  in  a  corporation  can  provide  a  readily 
transferable  interest.  By  contrast,  in  the  absence  of  agreement  to 
the  contrary,  a  partnership  interest  can  be  transferred  to  a  new 
partner  only  with  the  unanimous  agreement  of  all  the  other 
partners. 

iii)  A  professional  firm  may  be  able  to  facilitate  the  raising  of 
capital  by  incorporation,  which  makes  available  a  wider  range 
of  debt  and  equity  instruments  than  is  possible  in  the  case  of  a 
partnership. 

iv)  Incorporation  may  facilitate  commercial  dealings,  because  the 
corporation  is  a  legal  entity  distinct  from  its  shareholders,  and 
changes  in  shareholdings  do  not  necessitate  variations  in 
outstanding  agreements.  In  the  case  of  a  partnership,  changes  in 
partners  may  necessitate  variations  in  such  contracts. 

v)  Shareholders  of  a  limited  liability  corporation  are  not  liable  for 
debts  of  the  corporation.  Their  liability  extends  no  further  than 
the  payment  to  the  corporation  of  whatever  money,  if  any,  is 
owing  on  their  shares.  This  contrasts  with  the  position  in  the 
case  of  a  partnership  where  each  partner  is  fully  liable,  without 
personal  limitation,  for  debts  or  liabilities  of  the  partnership.  In 
the  case  of  a  professional  firm,  incorporation  with  limited 
liability  would  shield  non-negligent  professionals  in  a  firm 
from  personal  liability  for  the  negligence  of  fellow  professionals 
in  the  firm.  In  the  case  of  a  partnership,  this  immunity  is  not 
available. 

vi)  The  final  advantage  available  to  members  of  a  professional  firm 
from  incorporation  is  a  potential  tax  advantage.7  The  scale  of  the 
tax  savings  through  incorporation  of  professional  firms  has, 
until  recently, been  substantial,  although  in  the  Federal  Budget 
of  November  16th,  1978,  the  government  announced  that  the 
small  business  tax  rate  would  no  longer  be  available  to  many 
professional  corporations.  If  this  legislation  is  enacted,  the  tax 
advantages  associated  with  incorporation  would  be 
substantially  reduced,  but  not  eliminated  entirely.  Deferred 


7See  generally,  Thomas  E.  McDonnell,  The  Tax  Implications  of  Permitting  the  Business  of  a 
Corporation  to  be  Carried  on  Through  a  Corporation  in  Ontario,  Working  Paper  #6  prepared  for  the 
Professional  Organizations  Committee  (1978). 
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income  and  similar  arrangements  may  still  be  facilitated  by 
incorporation,  and  other  tax  benefits,  through  income-splitting, 
may  be  possible  to  the  extent  that  professional  and  incorpor¬ 
ation  statutes  permit  non-professionals,  for  example,  members 
of  a  professional’s  family,  to  hold  shares  in  a  professional 
corporation.8 

(b)  Disadvantages 

i)  Relative  to  partnership,  it  is  often  more  costly  to  form  a 
corporation  and  to  comply  with  ongoing  formal  requirements 
(e.g.  annual  filings).  Similarly,  a  corporation  may  be  subject  to 
more  stringent  disclosure  requirements  and  other  forms  of 
government  regulation  than  a  partnership, 
ii)  A  related  disadvantage  is  that  the  greater  formalization  of  a  firm, 
inherent  in  incorporation  relative  to  partnership,  may  generate 
some  loss  of  flexibility  in  the  organization  and  conduct  of  a 
firm’s  affairs. 

To  the  extent  that  these  advantages  and  disadvantages  of  incorporation 
involve  efficiency  gains  or  losses  in  the  carrying  on  of  business,  the  same 
factors  which  constitute  advantages  and  disadvantages  from  the  perspective 
of  the  professional  may  also  be  advantages  or  disadvantages  from  the 
perspective  of  the  client.  Obviously,  where  efficiency  gains  can  be  realized 
by  a  professional  firm  through  a  different  mode  of  carrying  on  business,  it  is 
possible  that  some  of  those  gains  will,  through  the  operation  of  market 
forces,  be  shared  with  consumers  of  that  professional  firm’s  services. 
However,  not  all  of  the  advantages  and  disadvantages  of  incorporation  as 
viewed  from  the  perspective  of  the  professional  are  necessarily  symmetric  in 
their  impact  on  the  interests  of  clients  of  professionals  or  other  parties.  We 
now  turn  to  a  discussion  of  ways  in  which  incorporation  may  negatively 
affect  these  other  interests. 

3.  Broader  Implications  of  Incorporation 

(a)  Inconsistency  with  professional  obligations 

A  concern  has  sometimes  been  raised  as  to  the  possibility  that 
incorporation  might  constitute  a  barrier  between  either  the  professional 
and  his  client  or  between  the  professional  and  his  governing  body.  With 


8See  December  28,  1978  Memorandum  by  Robert  Couzin  of  Stikeman,  Elliot,  Robarts  and  Bowman, 
Barristers  and  Solicitors,  on  the  November  16,  1978  Federal  Budget,  appended  to  Working  Paper  #6 
(available  upon  request  to  the  Professional  Organizations  Committee). 
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respect  to  the  client,  it  might  be  feared  that  the  corporate  form  would  dilute 
the  professional-client  relationship  and  endanger  imperatives  of 
confidentiality.  Furthermore,  it  might  circumscribe  a  client’s  right  of 
redress  through  civil  liability  for  professional  negligence.  With  regard  to 
the  governing  body,  it  might  be  feared  that  the  corporate  form  would  create 
a  barrier  to  effective  control  over  the  individual  professional. 

As  to  professional-client  relationships,  it  would  seem  that  legislation 
can  guard  against  all  significant  concerns.  For  example,  recent  Alberta 
legislation  governing  incorporation  of  legal  practices  provides: 


(1)  Nothing  contained  in  section  113  shall  affect,  modify  or 
limit  any  law  applicable  to  the  fiduciary,  confidential  or 
ethical  relationships  between  a  barrister  and  solicitor  and  a 
person  receiving  the  professional  services  of  a  barrister  and 
solicitor. 

(2)  The  relationship  between  a  professional  corporation 
carrying  on  the  practice  of  a  barrister  and  solicitor  and  a 
person  receiving  the  professional  services  of  the  corporation 
is  subject  to  all  applicable  law  relating  to  the  fiduciary, 
confidential  and  ethical  relationships  between  a  barrister 
and  solicitor  and  his  client. 

(3)  All  rights  and  obligations  pertaining  to  communications 
made  to  or  information  received  by  a  barrister  and  solicitor, 
or  his  advice  thereon,  apply  to  the  shareholders,  directors, 
officers  and  employees  of  a  professional  corporation.9 


The  question  of  whether  the  limited  liability  of  shareholders,  which  is  a 
normal  concomitant  of  incorporation,  is  also  in  the  interests  of  clients  of 
professional  firms  or  third  parties  affected  by  their  activities,  raises  further 
issues.  In  the  case  of  professional  partnerships,  all  partners  are  liable,  along 
with  any  negligent  partner,  for  loss  caused  to  a  client,  and  possibly  for  losses 
caused  to  third  parties.  In  the  case  of  incorporated  professional  firms,  only 
the  individual  professional  employee  found  guilty  of  negligence  is  likely  to 
be  liable  to  clients  or  third  parties,  along  with  the  corporation  to  the  extent 


9 Attorney  General  Statutes  Amendment  Act,  S.A.  1975,  c.  44,  s.  118. 
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of  its  assets,  but  not  other  professionals  as  employees  or  shareholders  in 
their  personal  capacities. 


The  traditional  rationale  most  commonly  advanced  in  a  general 
corporate  context  for  providing  limited  liability  to  shareholders  is  that  this 
encourages  entrepreneurship  and  risk-taking,  thereby  increasing  the 
aggregate  level  of  activity  in  the  economy.  Recent  economic  analysis  has 
tended  to  challenge  this  view,  pointing  out  that  entrepreneurs,  wishing  to 
transfer  to  other  parties  all  or  part  of  the  risks  of  an  activity  that  they  would 
otherwise  have  assumed,  will  normally  be  expected  to  pay  a  price  to  these 
parties  for  their  assumption  of  such  risks.  In  other  words,  the  terms  of  trade 
between  corporations  with  limited  liability  and  parties  with  whom  they  are 
dealing  will  reflect  the  allocation  of  risks;  the  more  limited  the  liability  of 
shareholders  of  a  corporation  to  other  parties  in  respect  of  certain  risks,  the 
more  expensive  it  will  be  for  a  corporation  and  its  shareholders  to  carry  on 
business  in  this  form.  On  this  view,  the  adoption  or  rejection  of  a  rule  of 
limited  liability  for  shareholders  of  corporations  will  have  little  or  no 
impact  on  the  level  of  entrepreneurial  activity  in  an  economy.10 


However,  this  view  is  predicated  on  the  assumption  that  parties 
dealing  with  a  corporation  or  affected  by  its  activities  can  charge  an 
appropriate  price  for  any  risks  that  the  corporation  wishes  to  transfer  to 
them.  This  will  not  be  the  case  if  poor  information  prevents  certain  classes 
of  parties  accurately  assessing  the  implications  for  them  of  given 
allocations  of  risks  (e.g.  unsophisticated  clients  of  professional  firms 
seeking  to  assess  the  risks  and  consequences  for  themselves  of  professional 
negligence),  or  where  transaction  costs  are  so  high  for  certain  classes  of 
parties  affected  by  the  activities  of  corporations  that  they  are  unable  to 
negotiate  at  all  over  the  allocation  or  pricing  of  risks  (e.g.  third  parties 
injured  by  the  unsafe  design  of  a  structure).  In  the  case  of  professional 
services  typically  purchased  by  uninformed  consumers  and/or  generating 
significant  third  party  effects,  the  introduction  of  a  rule  of  limited  liability 
following  the  availability  of  incorporation  may  well  produce 
uncompensated  transfers  of  risks  to  these  parties.  This  is  undesirable  on  two 
grounds:  first,  it  is  inefficient  because  it  may  induce  an  over-investment  in 
risky  activity;  and  second,  it  is  likely  to  be  considered  by  many  to  be 
distributively  unfair. 


10See  Prichard,  op.  cit.,  p.  72. 
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While  noting  these  objections  to  limited  liability  in  the  case  of 
professional  corporations,  it  is  important  to  emphasize  that  at  the  root  of 
the  objections  is  a  concern  that  clients  or  third  parties  with  valid  claims 
against  professional  firms  for  negligence  in  the  provision  of  services  will 
face  an  increased  and  uncompensated  risk  of  not  having  those  claims  met. 
Obviously,  to  the  extent  that  some  other  assurance  can  be  provided  to  these 
parties  that  their  claims  will  still  be  met  despite  incorporation  and  despite 
the  introduction  of  limited  liability,  then  these  objections  fall  away.  One 
obvious  alternate  assurance  to  clients  and  third  parties  is  a  requirement  of 
mandatory  errors  and  omissions  insurance.11 

We  would  therefore  propose  that  professional  firms  be  permitted  to 
incorporate  either  with  unlimited  shareholder  liability  or  with  limited 
liability  but  with  mandatory  insurance  coverage.  In  the  event  of  a  firm 
electing  the  former,  we  would  draw  no  distinction  between  debts  or 
liabilities  incurred  in  the  course  of  the  provision  of  professional  services 
and  other  debts  and  liabilities  of  a  professional  firm.  As  we  have  already 
argued,  in  relation  to  most  kinds  of  creditors  of  a  firm,  the  rule  of  liability  is 
largely  immaterial.  The  parties  will  simply  contract  for  and  appropriately 
price  the  desired  allocation  of  risks.  Moreover,  the  segregating  of  debts  and 
liabilities  into  two  classes  for  the  purpose  of  applying  different  liability 
rules  to  each  class  may  well  pose  difficult  problems  of  definition.  We  note 
that  the  recent  Alberta  legislation  on  professional  corporations  adopts  this 
position.12  In  the  event  of  a  professional  firm  electing  to  incorporate  with 
limited  liability  but  subject  to  mandatory  insurance  coverage,  the  insurance 
requirement  to  which  such  a  firm  is  subject  should  be  related  to  the  size  of 
the  firm  as  measured  either  by  the  number  of  professionals  participating  in 
the  firm  or  some  other  proxy  for  the  likely  liability  exposure  of  the  firm.13 
Furthermore,  the  statutory  provision  creating  the  requirement  should  also 
include  a  mechanism  whereby  the  coverage  level  will  automatically  adjust 
for  inflation. 

Of  the  four  professions  under  study,  the  legal  profession  already  has  a 
mandatory  insurance  coverage  requirement  for  individual  lawyers,  and  it 
may  be  that  the  simplest  solution  would  be  to  recognize  a  differential  in  the 
required  minimum  coverage  depending  upon  whether  a  member  of  the 


uThe  substitutability  of  insurance  for  unlimited  shareholder  liability  is  recognized  in  s.  1 1(d)  (Alternate 
3)  of  the  U.S.  Model  Professional  Corporation  Act)  see  Working  Paper  #5,  op.  cit.,  Appendix  A,  p.  94. 
nAttorney  General  Statutes  Amendment  Act,  op.  cit. 

lsSee,  for  example,  U.S.  Model  Professional  Corporation  Act,  s.  11(d)  (Alternate  3),  in  Working  Paper 
#5,  op.  cit.,  Appendix  A,  p.  94. 
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profession  practises  in  a  corporation  with  limited  or  unlimited  liability,  t 
Alternatively,  the  corporation  could  be  required  to  hold  coverage  of  its  own  j 
over  and  above  the  minimum  required  of  individual  members  of  the  i 
profession. 

In  the  case  of  engineering,  engineering  firms  are  presently  permitted  to 
incorporate  with  limited  liability  and  are  not  subject  to  minimum 
insurance  requirements,  either  in  respect  of  the  corporation  or  in  respect  of 
individual  engineers.  Despite  this  position,  we  see  no  reason  why; 
engineering  firms  currently  incorporated  or  seeking  in  future  toi 
incorporate  should  not  be  put  to  the  same  election  as  we  propose  for 
incorporated  professional  firms  in  the  other  three  professions  under  study. 

In  examining  the  question  of  whether  permitting  the  incorporation  of 
professional  firms  creates  any  inconsistency  with  professional  obligations, 
we  have  focused  so  far  on  the  relations  between  individual  professionals 
and  clients.  As  well,  however,  concerns  may  arise  as  to  whether  the 
governing  body  in  each  profession  is  as  well  able  to  regulate  the  behaviour 
of  professionals  practising  through  professional  corporations  as  through 
solo  practice  or  in  partnership.  We  have  few  concerns  on  this  score.  The 
solution  appears  to  lie  in  licensing  both  individual  practitioners  and  the 
professional  corporation  itself.  This  is  provided  for  under  the  recent 
Alberta  legislation  on  professional  corporations,  the  Ontario  Professional 
Engineers  Act,  and  the  Ontario  Surveyors  Act.  Indeed,  we  would  think  that 
with  individual  and  corporate  licensing,  the  ability  of  the  governing  body 
of  each  profession  to  regulate  the  quality  of  professional  services  being 
provided  may  in  fact  be  enhanced,  as  all  professional  members  of  the  firm  ; 
would  have  a  very  direct  stake  in  ensuring  that  no  individual  member  of  the 
firm  in  any  way  endangered  the  firm’s  ability  to  carry  on  practice  as  a 
corporate  entity.  In  any  event  corporate  licensing  would  compensate  for  the 
reduced  internal  monitoring  incentives  produced  by  the  abrogation  of  joint 
and  several  liability  of  all  principals  for  negligence  or  misconduct  when  an 
unincorporated  firm  incorporates. 

(b)  Beneficial  ownership  requirements 

If  professional  firms  were  simply  allowed  to  incorporate  under  the 
general  corporation  laws  of  the  province,  without  any  special  legislative 
qualifications  applicable  to  professional  corporations,  it  would  seem  to 
follow  that  the  shares  in  such  corporations  could  be  owned  by  anybody, 
although,  of  course,  the  professional  services  provided  by  a  corporation 
would  have  to  be  provided  through  appropriately  licensed  professionals. 
The  question  thus  arises,  “If  properly  qualified  professionals  are  providing 
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the  services,  does  it  matter  who  owns  the  firm?”  Experience  to  date  with 
professional  corporations  legislation  yields  widely  divergent  answers  to 
this  question.  For  example,  under  the  recent  Alberta  legislation  providing 
for  incorporation  of  professional  firms  of  accountants,  dentists,  lawyers, 
and  physicians,  100%  of  the  shares  of  a  professional  firm  must  be  owned  by 
licensed  professionals  from  the  profession  whose  services  the  firm  is 
providing.  On  the  other  hand,  in  Ontario,  The  Surveyors  Act  and  The 
Health  Disciplines  Act  require  that  licensed  land  surveyors  and  licensed 
pharmacists  own  a  majority  of  the  shares  of  each  class  of  shares  in  a 
professional  corporation  and  comprise  a  majority  of  the  members  of  the 
board  of  directors.  (So  as  not  to  foreclose  the  operation  of  pharmacies  by 
community  health  centres,  however,  The  Health  Disciplines  Act  excludes 
from  this  provision  non-profit  corporations  delivering  health  services 
provided  by  members  of  more  than  one  health  discipline.)  Yet  again,  in 
Ontario,  The  Professional  Engineers  Act  permits  incorporation  of 
engineering  firms,  with  no  special  beneficial  ownership  requirements,  so 
that,  at  least  in  theory,  all  the  shares  of  an  engineering  firm  offering 
engineering  services  to  the  public  could  be  owned  by  non-engineers. 


i 

! 

I 


Concerns  over  non-professional  beneficial  ownership  of  shares  in 
professional  corporations  derive  from  an  apprehension  that  non¬ 
professional  shareholders  may  promote  a  set  of  interests  not  entirely 
coterminous  with  the  interests  of  professional  providers  of  services 
employed  by  the  corporation  or  with  the  interests  of  their  clients.  The 
argument  necessarily  assumes  differences  in  incentive  structures  and 
motivations  of  professionals  and  non-professionals  in  dealings  with  the 
corporation’s  clients  (and  possibly  in  activities  affecting  third  parties). 


This  argument  is  not  susceptible  to  extended  analysis  or  debate.  Either 
one  accepts  that  professionals,  at  least  some  of  the  time,  subordinate  their 
self-interest  to  the  broader  interests  of  their  clients  and  third  parties,  or  one 
does  not.  Either  one  accepts  as  an  accurate  description  of  the  world  that 
professionals  act  out  of  a  sense  of  professionalism  more  often  than  non¬ 
professional  people,  or  one  does  not.  For  our  part,  we  are  prepared  to  accept 
that  a  sense  of  professionalism,  and,  as  an  aspect  of  it,  a  sense  of  self- 
discipline  in  subordinating  the  personal  interests  of  a  professional  to  those 
of  his  client,  is  a  real  phenomenon  and  one  to  be  recognized  and  protected  in 
public  policies  towards  the  professions.  In  the  present  context,  this  suggests 
to  us  that,  as  a  general  principle,  control  of  professional  corporations 
should  be  confined  to  licensed  professionals  from  the  profession  whose 
services  the  corporation  is  providing.  We  would  argue,  however,  that  this 
objective  can  be  adequately  secured  by  applying  requirements  similar  to 
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those  currently  contained  in  The  Surveyors  Act  and  The  Health  Disciplines 
Act,  Part  VI  (Pharmacy ), which  require  that  a  majority  of  each  class  of  shares; 
of  the  corporation  be  owned  by  licensed  members  of  the  relevant  profession 
and  that  a  majority  of  the  directors  of  the  corporation  also  be  licensed 
members  of  the  profession  in  question.  We  would,  however,  go  somewhat 
further  than  these  provisions.  We  would  propose,  first,  that  the  required 
majority  of  shareholders  and  directors,  in  addition  to  being  professionals,1 
also  be  bona  fide  full-time  employees  of  the  corporation  and,  second,  that i 1 
the  remaining  shares  and  positions  on  the  board  of  directors  also  be  held  by 
bona  fide  full-time  employees  of  the  corporation,  whether  professional, 
paraprofessional,  or  otherwise.  This  would  leave  open  the  possibility  of 
paraprofessional  participation  in  the  ownership  of  a  firm  but  at  the  same 
time  ensure  a  substantial  identity  in  the  roles  and  incentives  of 
professionals  as  owners  and  as  service  providers,  as  well  as  minimizing  the 
risk  of  de  facto  control  of  professional  firms  passing  into  non-professional 
hands. 

These  proposals  are  subject  to  one  major  qualification.  There  are  no 
special  requirements  as  to  beneficial  ownership  or  composition  of  the 
boards  of  directors  presently  applicable  to  engineering  corporations.  In  the 
absence  of  compelling  evidence  of  significant  public  detriment  generated 
by  their  absence,  we  would,  on  balance,  prefer  not  to  disturb  existing 
arrangements.  The  apprehensions  expressed  to  us  by  the  other  three  ! 
professions  about  any  non-professional  ownership  involvement  in 
professional  firms  justify  some  greater  measure  of  caution  in  their  cases.  On 
this  account,  the  dispensation  we  propose  for  engineering  firms  would  have 
to  yield  to  the  more  restrictive  rules  proposed  below  in  the  case  of 
multidisciplinary  firms. 

(c)  The  distributive  issue 

In  comparing  the  non-tax  advantages  and  disadvantages  of  a 
corporation,  it  seems  clear  that  there  are  not,  in  general,  large  efficiency 
gains  to  be  realized  by  carrying  on  a  professional  practice  in  corporate 
rather  than  unincorporated  form.  Thus,  with  the  possible  exception  of 
multidisciplinary  firms,  the  formation  of  which  is  likely  to  be  facilitated  by 
the  availability  of  incorporation,  it  seems  unlikely  that  consumer  welfare 
will  be  significantly  enhanced  through  incorporation  of  professional  firms. 
Many  of  the  non-tax  advantages  attributable  to  incorporation  can  be 
achieved  through  appropriately  drafted  partnership  agreements.  This 
position  has  been  frankly  recognized  by  the  Law  Society  of  Upper  Canada 
in  a  1969  report  on  incorporation: 
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The  tax  benefits  which  might  result  from  the  use  of  a  professional 
corporation  flow  to  the  lawyer.  No  one  has  suggested  that  the  use 
of  a  professional  corporation  would  result  in  better  service  to  the 
public.14 

The  tax  implications  of  professional  incorporation  raise  a 
troublesome  policy  issue.  On  the  one  hand,  it  can  be  argued  that  permitting 
professional  firms  to  incorporate  is  tantamount  to  giving  away  to  already 
generally  well-endowed  professionals  public  money  in  terms  of  foregone 
federal  and  provincial  taxes.  This  distributive  outcome  would  not  comport 
well  with  widely  accepted  notions  of  desirable  directions  in  wealth 
redistribution  in  our  society.  On  the  other  hand,  in  the  event  that 
professional  firms  are  permitted  to  incorporate,  differential  tax  treatment 
from  other  corporations  might  itself  constitute  a  “horizontal  inequity”.  Of 
course,  such  differential  treatments  are  pervasive  in  our  tax  system  and 
might  be  argued  to  reflect  broader  social  and  political  concerns.  We  make 
no  judgement  about  the  appropriateness  of  a  differential  tax  treatment  in 
this  particular  case. 

Both  arguments,  of  course,  carry  some  force  to  them.  However,  in  the 
end,  we  cannot  avoid  recognizing  that,  in  the  past,  our  legislatures  have 
apparently  consciously  created  distinctions  in  the  way  sole  proprietors  and 
partners,  on  the  one  hand,  and  incorporated  businesses,  on  the  other,  are 
treated  for  tax  purposes  and  have  accepted  the  distortions  that  these 
distinctions  introduce  into  business  decisions  and  the  tax  consequences  of 
those  decisions.  We  take  the  tax  system  as  given.  Given  revenue  legislation 
which  does  not  remove  all  differences  in  the  tax  treatment  of 
unincorporated  and  incorporated  firms,  we  do  not  believe  that  it  would  be 
appropriate  to  maintain  the  prohibition  on  incorporation  simply  for  the 
purpose  of  denying  to  the  four  professions  under  study  whatever  tax 
advantages  of  incorporation  are  available  to  other  businesses  or  firms,  at 
least  in  the  absence  of  evidence  of  some  significant  non-tax  disadvantages 
produced  by  incorporation,  such  as  a  loss  of  efficiency  in  the  provision  of 
services.  We  have  been  able  to  discover  no  evidence  of  such  disadvantages, 
and,  as  we  shall  argue  in  the  next  section  of  this  chapter,  one  might  expect 
significant  benefits  from  incorporation  to  the  extent  that  it  facilitates  the 
formation  of  multidisciplinary  firms, 
i 

— - - 

l4Law  Society  of  Upper  Canada,  Special  Committee  on  Incorporation  of  Law  Practices,  Report  (1969), 

p.  10;  quoted  in  Prichard,  op.  cit.,  p.  60. 

II 
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4.  Conclusion 

We  suggest  that: 

12.1  Professional  firms  should  be  permitted  to  incorporate, 

i)  subject  to  the  requirements  that  a  majority  of  directors  and 
shareholders  be  licensed  members  of  the  profession  whose 
services  the  firm  is  purveying,  be  bona  fide  full-time  employees 
of  the  firm,  and  that  the  remaining  directors  and  shareholders 
also  be  bona  fide  full-time  employees  of  the  firm;  these 
requirements  would  not  apply  to  engineering  firms; 

ii)  subject  to  an  election  by  the  firm  between  unlimited  liability 
and  limited  liability  with  mandatory  errors  and  omissions 
insurance  coverage; 

iii)  subject  to  the  professional  corporation  obtaining  and 
maintaining  a  certificate  of  authorization  from  the  professional 
licensing  body. 

These  proposals  could  probably  best  be  implemented  through 
amendments  to  individual  professional  statutes,  following  the  example  of 
the  recent  Alberta  legislation,  rather  than  by  an  omnibus  professional 
corporations  statute. 

B.  Multidisciplinary  Firms15 
1.  Introduction 

We  now  turn  to  a  consideration  of  the  public  policy  issues  raised  by  the 
possibility  of  permitting  or  encouraging  the  development  of  multi¬ 
disciplinary  firms  offering  services  to  the  public  comprising  functions 
typically  performed  in  separate  organizational  modes  by  providers  in  more 
than  one  professional  discipline.  A  more  expansive  conception  of  the 
multidisciplinary  firm  might  contemplate  organizational  integration  of 
the  provision  of  services  of  both  a  professional  and  non-professional  kind. 
For  reasons  advanced  later  in  this  chapter,  we  focus  primarily  on 
organizational  integration  of  different  professional  services.  Obviously,  we 
include  within  this  concept  dually  qualified  individuals. 

2.  Objections  to  the  Concept  of  the  Multidisciplinary  Firm  i 

With  the  exception  of  professional  engineering,  in  the  professions 
under  study  official  policy  towards  the  concept  of  multidisciplinary  firms 
has  been  ambivalent,  if  not  hostile.  The  possible  objections  are  various: 


15See  generally,  John  J.  Quinn,  Multidisciplinary  Services:  Organizational  Innovation  in  Professional 
Service  Markets,  Working  Paper  #7  prepared  for  the  Professional  Organizations  Committee  (1978). 
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First,  the  concept  of  a  multidisciplinary  firm  creates  a  tension  with  the 
ancept  of  exclusive  rights  to  practise  assigned  by  law  to  a  particular 
rofessional  discipline  or  group.  In  this  respect,  multidisciplinary  firms 
lay  be  seen  as  an  indirect  threat  to  a  profession’s  monopoly  over  a  range  of 
•rofessional  functions. 

Second,  the  social  value  of  multidisciplinary  firms  turns  largely  on  the 
ale  they  may  play  in  facilitating  innovation  in  professional  service 
larkets.  Accordingly,  established  professional  firms  may  naturally  be 
pprehensive  about  the  greater  level  of  uncertainty  and  insecurity  injected 
ito  a  market  through  increased  emphasis  on  vehicles  which  facilitate  and 
acourage  innovation  in  such  a  market. 

Beyond  these  professional  concerns,  other,  broader-gauge,  concerns 
re  raised  by  the  concept  of  the  multidisciplinary  firm: 

First,  to  the  extent  that  multidisciplinary  firms  permit  the  possibility 
f  unqualified  personnel  participating  in  the  performance  of  otherwise 
censed  professional  functions,  the  regulatory  objective  of  ensuring 
rofessional  competence  inherent  in  most  forms  of  professional  regulation 
lay  be  endangered. 

Second,  to  the  extent  that  multidisciplinary  firms  permit  non- 
rofessional  directors  or  shareholders  to  control  a  firm  and  the  performance 
f  professional  functions  in  it,  there  may  be  dangers  to  another  central 
oal  of  most  forms  of  professional  regulation:  that  of  ensuring 
idependence  of  professional  decision-making  and  judgement  in  the 
ischarge  of  a  professional’s  responsibility  to  act  only  in  the  interests  of  his 
lient  and  third  parties.  Similarly,  multidisciplinary  firms  create  the 
ossibility  of  collaborative  arrangements  between  members  of  different 
rofessions  or  members  of  particular  professions  and  members  of  non- 
rofessional  occupations  that  raise  conflicts  of  interest;  for  example,  a 
iwyer  and  a  real  estate  agent  in  situations  in  which  the  lawyer  is  acting  for 
le  purchaser  and  the  real  estate  agent  for  the  vendor.  In  such  a  case,  the 
idependence  of  judgement  required  of  a  professional  may  be 
ampromised. 

Third,  concerns  arise  as  to  whether  multidisciplinary  firms  might  lead 
a  the  circumvention  of  various  constraints  on  professional  behaviour 
esigned  to  promote  the  regulatory  goal  of  ensuring  professional  integrity, 
he  concerns  here  derive  from  an  apprehension  that  uninformed  and 
nsophisticated  clients  are  particularly  vulnerable  to  dishonest  or  over- 
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reaching  behaviour.  Thus,  professions  have  historically  been  vigilant  in 
regulating  price  and  non-price  rivalry  amongst  their  members  on  the 
grounds  that  unregulated  market  outcomes  may  not  be  in  the  best  interests 
of  uninformed  consumers  of  professional  services.  Multidisciplinary  firms 
may  create  opportunities  for  circumventing  these  regulatory  constraints  by 
enabling  non-professional  members  of  such  firms  to  engage  in  direct  and 
indirect  solicitation  of  professional  business.  In  a  similar  vein, 
multidisciplinary  firms  raise  concerns  over  the  problem  of  “feeding”  where 
a  member  of  one  professional  discipline  within  the  firm  encourages  clients, 
insufficiently  informed  to  make  autonomous  judgements,  to  require 
services  from  members  of  other  professions  within  the  firm,  either  when 
their  services  are  not  needed  at  all  or  when  they  could  be  more 
advantageously  acquired  by  clients  from  other  sources. 

Reflecting  the  above  concerns  in  varying  degrees,  the  professions  under 
study  constrain  the  formation  and  operation  of  multidisciplinary  firms  in 
the  following  ways: 

(a)  Law 

The  Law  Society  Act  prohibits  unlicensed  persons  from  engaging  in 
the  practice  of  law.  Arguably,  this  prohibition  extends  to  non-lawyer 
members  of  multidisciplinary  firms  holding  themselves  out  as  providing 
both  legal  and  other  professional  services.  The  Law  Society  also  prohibits 
its  members  from  dividing  legal  fees  with  non-lawyers.  The  practical  effect 
of  this  rule  seems  to  be  to  prevent  unlicensed  persons  from  attaining  partner 
status  with  lawyers  in  a  firm  providing  legal  services,  or  from  participating 
in  the  firm’s  profits.  The  Law  Society’s  prohibition  on  the  incorporation  of 
legal  firms  precludes  the  possibility  of  non-lawyers  acquiring  any 
financial  interest  in  such  firms  through  beneficial  ownership  of  shares. 
Various  other  ethical  rules  regulate  conflict  of  interest  problems  raised  by 
lawyers  acting  in  dual  roles  (e.g.  lawyer  and  mortgage  broker).  Finally,  the 
Law  Society’s  constraints  on  advertising  prevent  most  forms  of  potential 
dissemination  of  information  by  a  firm  about  the  availability  of 
multidisciplinary  service  packages.  I 

(b)  Public  Accountancy 

While  in  public  accountancy  the  licensing  authority  (the  Public 
Accountants  Council)  has  not  sought  to  restrict  membership  in  public  | 
accountancy  firms  to  licensed  individuals,  the  Institute  of  Chartered 
Accountants  of  Ontario,  comprising  the  major  body  of  public  accountants 
in  the  province,  provides  that  the  designation  of  “Chartered  Accountant” 
may  be  used  only  by  firms  composed  entirely  of  partners  who  are  Institute 
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members  in  good  standing.  The  Institute’s  rules  also  restrict  the  types  of 
occupations  which  members  may  engage  in  while  continuing  to  practise 
public  accountancy.  Finally,  both  the  PAC  and  the  ICAO  strictly  control 
advertising  by  accountants  in  public  practice  and  specifically  forbid  a 
licensee  from  advertising  the  availability  of  any  related  service,  even  non- 
licensed  accounting  services,  in  conjunction  with  his  public  accountancy 
practice.  The  present  prohibition  on  incorporation  of  public  accountancy 
firms  by  the  Institute  also  precludes  non-C.A.  equity  participation  in  C.A. 
firms. 


(c)  Architecture 

The  regulations  of  the  Ontario  Association  of  Architects  prohibit  a 
member  of  the  Association  from  entering  into  a  partnership  with 
unlicensed  persons  for  the  purpose  of  offering  architectural  services  to  the 
public.  This  regulation  does,  however,  contain  an  express  exemption  for 
members  of  the  Association  of  Professional  Engineers  of  Ontario  and  any 
other  approved  allied  profession.  To  date,  no  other  allied  profession  has 
been  approved  for  partner  status  by  the  Registration  Board  of  the  OAA.  T he 
Architects  Act ,  by  prohibiting  the  incorporation  of  architectural  practices, 
also  forecloses  the  possibility  of  non-architect  equity  participation  in 
architectural  firms.  The  Registration  Board  of  the  OAA  has  also  sought  to 
forbid  members  from  engaging  in  public  practice  as  employees  in  firms 
owned  by  unlicensed  persons.  The  regulations  do,  however,  permit  an 
architect  to  accept  employment  with  a  consulting  engineering  firm  which 
performs  architectural  services  ancillary  to  the  practice  of  professional 
engineering.  The  OAA’s  regulations  also  seek  to  police  conflicts  of  interest 
which  may  arise  from  occupational  roles  incompatible  with  the  practice  of 
architecture.  Thus,  an  architect  may  carry  on  a  general  contracting  business 
or  provide  construction  management  services  while  engaged  in  the  practice 
of  architecture,  but  he  is  expressly  prohibited  from  performing  these 
functions  on  a  building  project  on  which  he  has  also  contracted  to  perform 
architectural  services  for  the  project  owner.  The  OAA  has  no  restrictions  on 
advertising  that  would  directly  constrain  the  ability  of  a  multidisciplinary 
firm  to  market  its  services. 

(d)  Engineering 

The  Association  of  Professional  Engineers  of  Ontario  does  not  prevent 
a  professional  engineer  from  entering  into  a  partnership  with  non¬ 
engineers  for  the  purpose  of  offering  engineering  services  to  the  public.  As 
well,  The  Professional  Engineers  Act  permits  incorporation  of  engineering 
firms  and  imposes  no  beneficial  ownership  requirements.  In  both  contexts, 
of  course,  persons  actually  performing  professional  functions  within  these 
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firms  must  be  licensed  by  the  APEO,  and,  in  the  case  of  incorporated 
engineering  firms,  the  firm  itself  must  obtain  a  Certificate  of  Authorization 
from  the  APEO.  The  APEO’s  Code  of  Ethics  contains  several  rules 
concerning  occupations  or  businesses  which  may  be  incompatible  with  the 
practice  of  professional  engineering.  In  contrast  to  the  ethical  rules 
governing  architectural  practice,  the  Code  does  not  prohibit  the  concurrent 
performance  of  functions  which  may  create  potential  conflicts  of  interest 
with  engineering  clients,  but  rather  requires  disclosure  by  an  engineer  to 
his  client  of  any  interest  which  may  be  construed  as  prejudicial  to  his 
professional  judgement.  The  APEO  imposes  no  significant  restrictions  on 
advertising  or  solicitation  relevant  to  a  multidisciplinary  firm’s  ability  to 
market  mixed  engineering  and  related  services. 

The  net  effect  of  these  various  rules  is  largely  to  preclude  the  possibility 
of  multidisciplinary  firms  in  the  professions  of  law  and  public 
accountancy,  to  permit  them  in  restricted  circumstances  in  architecture, 
and  to  allow  a  very  wide  latitude  for  their  formation  and  functioning  in 
engineering.  Obviously,  in  attempting  to  define  an  appropriate  role  for 
multidisciplinary  firms,  some  attempt  has  to  be  made  to  harmonize  policies 
across  the  various  professional  bodies  whose  members  may  wish  to  pursue 
potentially  fruitful  forms  of  collaboration  in  service  provision  through  the 
organizational  mode  of  the  multidisciplinary  firm.  In  seeking  to  define  that 
role,  a  clearer  specification  of  the  potential  benefits  to  the  public  from  the 
provision  of  services  through  multidisciplinary  firms  is  needed  so  that  these 
can  be  set  against  the  concerns  identified  above,  concerns  which  have,  in 
varying  degrees,  dominated  professional  policies  on  the  subject  until  now. 

3.  Advantages  of  Multidisciplinary  Firms 
(a)  Substitution  of  functions 

Multidisciplinary  firms  may  permit  the  realization  of  efficiencies 
through  the  allocation  of  task  responsibilities  to  professional  personnel  on 
the  basis  of  comparative  advantages  in  qualifications,  aptitude,  or 
experience  which  may  not  be  reflected  in  the  existing  statutory  assignments 
of  licensed  functions  to  various  professional  groups.  In  Chapter  4  we 
discussed  the  difficulties  associated  with  any  licensing  scheme  as  a  form  of 
quality  control  and  the  unavoidable  crudeness  of  licensing  as  an 
instrument  for  this  purpose.  Multidisciplinary  firms  create  the  potential  for 
a  more  efficient  allocation  of  functions  among  members  of  a  multi¬ 
disciplinary  team.  Improvements  in  efficiency  so  realized  may  manifest 
themselves  either  in  a  wider  range  of  services,  increased  quality  of 
service,  or  reduced  cost  of  service.  Analogous  substitution  effects  are 
observable  in  the  increasing  tendency  on  the  part  of  professionals  to 
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delegate  specialized  or  routine  tasks  to  paraprofessionals  functioning  under 
their  supervision.  In  both  cases,  the  effect  of  the  substitution  of  functions  is 
that  formally  unqualified  persons  may  be  performing  professional 
functions  otherwise  appropriated  exclusively  to  licensed  professionals.  The 
concern  that  this  naturally  raises  is  the  possibility  so  created  of  formally 
unqualified  persons  performing  professional  tasks  of  indeterminate 
quality.  This  concern  has  been  accommodated  in  the  paraprofessional 
context  by  the  requirement  of  professional  supervision,  and  in  the 
multidisciplinary  firm  context  might  be  accommodated  by  the  concept  of 
appropriate  professional  collaboration,  as  we  argue  below. 


However,  while  some  efficiency  gains  may  be  realizable  through 
substitution  of  functions,  such  gains  are  likely  to  be  limited  if  the  licensing 
regimes  in  the  relevant  professions  entail  a  reasonably  appropriate 
assignment  of  functions  to  professional  skill  groups. 


(b)  Maximizing  complementarities 
While  opportunities  for  the  realization  of  substitution  efficiencies  may 
be  limited,  there  may  be  substantial  efficiency  gains  in  the  form  of  improved 
quality,  or  lower  cost,  of  service,or  in  the  form  of  new  and  desirable  service 
configurations,  from  the  joint  provision  of  many  types  of  professional 
services  through  multidisciplinary  firms.  Professional  services  are 
complements  in  production  when  they  can  be  jointly  provided  at  lower  cost 
than  when  produced  separately.  John  Quinn  argues  that  the  following 
potential  advantages  are  realizable  through  complements  in  production 
and  consumption: 


Technical  interdependence  can  arise  from  economies  in  the 
acquisition  and  use  of  information.  For  example,  the  services  of 
both  lawyers  and  accountants  are  required  for  the  planning  and 
incorporation  of  a  new  business  enterprise.  Much  of  the 
information  which  the  lawyer  must  obtain  from  the  client  and 
from  other  sources  concerning  the  business  objects  of  the  firm,  its 
financial  structure,  etc.,  will  be  of  equal  importance  to  the 
accountant  in  advising  on  tax  consequences  or  designing  an 
accounting  system  for  the  firm.  Collaboration  between  the  lawyer 
and  accountant,  practising  as  a  multidisciplinary  team,  would 
permit  the  reduction  of  transaction  costs  in  acquiring  the 
information  (e.g.  the  lawyer  could  interview  the  client  and 
transmit  the  appropriate  data  to  the  accountant). 
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There  may  also  be  payoffs  from  multidisciplinary  practice  when 
complex  interrelationships  between  services  necessitate  close 
coordination  of  service  providers.  For  example,  the  design  of  a 
large  commercial  building  may  require  the  services  of  architects 
and  structural  and  mechanical  engineers.  The  formulation  of  an 
integrated  design  requires  a  substantial  coordination  of  effort 
among  the  various  design  professionals  involved  in  the  project; 
there  may  be  substantial  savings  in  time  and  money  from 
structured  collaboration  within  a  multidisciplinary  firm. 
Centralized  managerial  control  over  coordination  between 
related  service  functions  may  also  reduce  the  risks  of  error  and 
improve  overall  service  quality... 


Multidisciplinary  collaboration  may,  in  addition,  generate 
synergistic  gains  in  the  identification  of  client  needs  and  the 
formulation  of  appropriate  solutions.  Complementaries  in  the 
problem-solving  skills  of  related  disciplines  may  lead  to  new 
perceptions  concerning  client  needs...  Team  effort  is  likely  to 
promote  a  more  comprehensive  definition  of  client  problems. 


Finally,  multidisciplinary  practice  may  reduce  the  market 
transaction  costs  of  service  consumers.  Professional  and  non¬ 
professional  services  may  be  complements  in  consumption  to  the 
extent  that  their  joint  provision  reduces  the  consumer’s  costs  of 
searching.  Group  practice  in  the  health  disciplines,  for  example, 
provides  the  convenience  of  access  to  specialized  forms  of  service 
in  conjunction  with  general  treatment  and  diagnostic  services. 
Moreover,  multidisciplinary  practice  may  reduce  the  amount  of 
time  that  a  client  must  spend  in  communicating  his  needs  and 
preferences  to  service  providers;  integrated  practice  permits  joint 
consultation  and  centralized  interviewing.  It  should  be 
emphasized  that  the  professional  client’s  costs  of  searching, 
communicating  work  specifications,  and,  in  some  cases,  contract 
negotiation  may  often  be  substantial,  especially  when  complex 
interrelated  services  are  consumed.  The  reduction  of  these  costs  of 
consumption  may  be  a  primary  source  of  efficiencies  from 
multidisciplinary  innovation.16 


16Quinn,  op.  cit.,  pp.  52-54. 
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4.  Assessment 

We  are  persuaded  that  these  potential  advantages  offered  by  multi¬ 
disciplinary  firms  are,  in  many  contexts,  significant  and,  depending  on  the 
context,  may  well  outweigh  the  objections  to  multidisciplinary  firms. 
These  benefits  are  already  to  be  observed  in  the  evolution, on  a  significant 
scale,  of  mixed  professional  firms  in  the  building  design  and  construction 
fields.  While  in  law  and  accounting  the  potential  for  such  firms  may  be 
smaller,  one  can  readily  envisage  a  firm  of  lawyers  and  accountants  offering 
a  full  line  of  tax  advice  and  tax  planning  services  to  business  clients,  or  a 
similar  collaborative  enterprise  marketing  to  the  household  sector  a  full 
line  of  financial  advisory  services  such  as  preparing  wills,  preparing  annual 
tax  returns,  estate  planning,  advising  on  insurance,  retirement  and  pension 
arrangements,  etc.  “One-stop  shopping”  by  household  clients  for  these 
kinds  of  services  would  seem  to  carry  significant  advantages  for  many 
individuals  in  terms  of  minimizing  transaction  costs  and  exploiting 
complementarities  in  the  provision  of  information.  The  ability  of  firms  to 
market  such  a  package  vigorously  and  to  utilize  paraprofessional  assistance 
effectively  may  well  produce  a  very  attractive  configuration  of  services  at 
reasonable  cost.  Beyond  these  examples,  we  hesitate  to  attempt  to  predict 
what  innovations  in  professional  services  a  relaxation  of  rules  on 
multidisciplinary  firms  might  yield.  It  is  in  the  nature  of  innovation  that, 
in  advance  of  its  occurrence,  it  cannot  be  precisely  predicted.  We  are, 
nevertheless,  confident  that  such  a  relaxation  would  open  up  significant 
new  areas  of  potential  innovation. 

We  cannot,  therefore,  support  the  bluntly  prophylactic  policies 
maintained  by  the  Law  Society  and  the  Institute  of  Chartered  Accountants 
or  even  the  more  finely  honed  but  still  rather  restrictive  policies  of  the 
Ontario  Association  of  Architects.  Nevertheless,  we  concede  that  there  are 
dangers  in  removing  all  existing  restrictions.  The  weighing  of  benefits 
against  costs  must  clearly  proceed  on  a  case-by-case  basis,  and  what 
accordingly  seems  called  for  is  some  mechanisms  within  the  professions  by 
which  such  determinations  can  be  made.  Quinn  notes,  for  example,17  that 
the  Institute  of  Chartered  Accountants  of  England  and  Wales  does  not 
impose  any  categorical  restrictions  on  particular  types  of  multidisciplinary 
practice,  but  rather  requires  advance  clearance  from  a  special  committee. 
Obviously,  some  further  mechanism  for  harmonizing  policies  with  other 
affected  professions  is  also  needed.  In  developing  a  set  of  guidelines,  which 
over  time  could  be  refined  and  elaborated  through  determinations  informed 


17Quinn,  op.  cit.,  p.  33. 


372  Professional  Regulation 


by  case-by-case  experience,  we  would  suggest  reversing  the  negative 
presumption  that  clearly  underlies  many  of  the  existing  restrictions.  It 
should  be  taken  as  a  starting  premise  that  multidisciplinary  firms  should  be 
permitted  to  provide  an  array  of  different  professional  services  in  the 
absence  of  evident  dangers  to  the  quality  of  service  being  provided,  to  the 
independence  of  judgement  being  brought  to  bear  on  client’s  problems,  or 
to  the  standards  of  integrity  of  professionals.  While  recognizing  the 
unavoidability  of  individual  determinations  of  the  circumstances  and 
constraints  under  which  multidisciplinary  firms  should  be  permitted  to 
operate,  some  general  principles  can  usefully  be  specified: 

(a)  Competence 

With  regard  to  the  possible  risks  to  standards  of  professional 
competence  posed  by  multidisciplinary  firms,  several  levels  of  protection 
seem  readily  available.  First,  persons  in  such  firms  taking  on  functions  that 
they  are  not  qualified  to  perform  create  the  risk,  both  for  themselves  and  for 
their  firm,  of  civil  liability  suits  by  aggrieved  clients  or  third  parties. 
Second,  by  adopting  a  certificate  of  authorization  scheme,  as  presently  in 
place  under  The  Professional  Engineers  Act,  the  firm  collectively  will  face 
incentives,  additional  to  those  imparted  by  the  applicable  civil  liability 
regime,  to  monitor  and  control  the  quality  of  services  being  rendered  by  its 
members.  Multidisciplinary  firms  would  be  required  to  hold  multiple 
certificates  of  authorization,  depending  on  the  classes  of  professional 
services  being  offered.  Third,  possibly  all  members  and  employees  of 
multidisciplinary  firms  rendering  services  to  the  public  might  be  restricted 
in  the  functions  which  they  would  be  permitted  to  perform  to  those  for 
which  they  are  individually  licensed.  Such  a  policy  would  necessarily 
assume  that  the  substitution  efficiencies  to  be  realized  through 
multidisciplinary  firms  are  of  little  consequence  and  ought  to  be 
abandoned,  or  at  least  that  these  can  be  largely  realized  through  whatever 
“looseness  in  the  joints’’  exists  in  the  present  demarcation  of  exclusive 
fields  of  practice  under  prevailing  licensure  regimes.  Such  a  policy  would 
be  somewhat  at  variance  with  existing  policies  towards  the  utilization  of 
paraprofessional  manpower  where,  under  professional  supervision, 
paraprofessionals  are  generally  free  to  perform  professional  functions 
otherwise  exclusively  assigned  to  members  of  the  supervising  profession. 

We  are  inclined  to  accept  the  quality  control  analogy  between 
paraprofessional  supervision  and  multi-professional  collaboration 
(although,  of  course,  the  regulatory  issue  of  what  constitutes  meaningful 
collaboration  is  raised  in  the  latter  case,  just  as  in  the  paraprofessional 
context  the  question  arises  as  to  what  is  meaningful  supervision).  We 
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would  propose  that  every  professional  service  provider  in  a 
multidisciplinary  firm  be  required  to  observe  the  limits  of  his  respective 
licensed  functions  unless  there  is  a  formal  assumption  of  responsibility 
(perhaps  jointly)  for  the  service  in  question  by  a  professional  licensed  to 
provide  such  a  service.  Thus,  for  example,  an  engineer  not  formally 
qualified  to  provide  building  design  services  could  engage  in  their 
provision  only  if  an  architect  (or  a  Licensed  Building  Engineer  under  our 
proposed  scheme  in  Chapter  5)  in  the  firm  is  prepared  to  assume 
professional  responsibility  for  the  services  by  formally  signing  or  counter¬ 
signing  plans.  We  envisage  that  only  the  evolution  and  explicit  recognition 
of  some  means  of  formally  identifying  the  assumption  of  responsibility 
(albeit  joint)  by  some  legally  qualified  professional  for  any  service  whose 
provision  has  been  undertaken  in  whole  or  in  part  by  a  professional  not 
otherwise  qualified  to  provide  it,  would  permit  the  performance  of  licensed 
functions  by  non-licensees  in  multidisciplinary  firms. 

Subject  to  these  conditions,  we  would  be  satisfied  with  a  regime  that 
required  no  more  than  one  full-time  licensed  professional  in  a  particular 
professional  field  as  a  pre-condition  for  enabling  a  firm  to  offer  services  in 
that  field  to  the  public.  We  are  satisfied  that  the  prospect  of  civil  liability 
awards  for  professional  negligence,  and  the  importance  of  not  endangering 
individual  licences  or  endangering  the  certificates  of  authorization  of  the 
firm  as  a  whole  provide  sufficient  assurances  of  competent  professional 
service. 

(b)  Independence 

On  the  question  of  the  possible  risk  to  the  independence  of 
professional  judgement  that  multidisciplinary  firms  may  pose,  we  adhere 
to  the  proposal  earlier  advanced  in  the  context  of  incorporation  of 
professional  firms  that  majority  ownership  and  a  majority  of  positions  on 
the  board  of  directors  should  be  in  the  hands  of  licensed  professionals.  In 
the  context  of  multidisciplinary  firms,  this  requirement  would,  of  course, 
have  to  accommodate  itself  to  the  reality  of  more  than  one  class  of  licensed 
professional  interests.  To  allow  multidisciplinary  firms  only  on  the 
condition  that  they  be  wholly  owned  by  members  of  one  profession  with 
some  services  being  provided  by  members  of  another  profession  purely  on 
an  employee  basis  is  largely  to  disable  the  concept  of  multidisciplinary 
firms.  To  preclude  co-providers  of  mixed  professional  services  from  also 
being  co-owners  of  the  firm  would  be  to  prevent  multidisciplinary  firms 
attracting  the  best  talent  from  the  profession  thus  rendered  subordinate.  To 
avoid  this  outcome,  we  would  contemplate  that  majority  ownership  and 
directorship  requirements  be  capable  of  being  met  by  any  mix  of  licensed 
members  of  the  professions  whose  services  the  firm  is  offering. 
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Beyond  the  question  of  control  of  multidisciplinary  firms,  other  issues 
arise  as  to  whether  collaborative  arrangements  between  some  kinds  of 
professionals  or  between  professionals  and  non-professionals  raise 
problems  of  conflict  of  interest  that  compromise  the  ability  of  individual 
professionals  to  bring  an  unfettered  and  independent  judgement  to  bear  on 
a  client’s  problem.  The  example  of  a  lawyer  and  a  real  estate  agent  has 
already  been  cited.  Other  examples  might  include  a  lawyer  and  life 
insurance  broker  or  a  lawyer  and  an  auditor.  In  the  latter  case,  a  lawyer 
retained  by  a  client  might  work  in  a  context  which  requires  him  to  be  a 
partisan  advocate  for  the  client’s  interests,  whereas  an  auditor  partner  is 
required  to  play  the  role  of  independent  watchdog  on  behalf  of  users  of  the 
financial  information  about  the  client  corporation.  In  this  situation  it  is 
easy  to  imagine  instances  where  information  that  a  lawyer  might  properly 
wish  to  be  withheld  in  order  to  safeguard  his  client’s  interests  coincides  with 
the  information  that  the  auditor  might  feel  compelled  to  disclose  publicly. 
This  would,  of  course,  violate  normal  dictates  of  solicitor-client  privilege. 
Even  where  such  a  potential  conflict  of  interest  is  not  present  in  a 
significant  way  (e.g.  a  lawyer  and  an  accountant  offering  tax  advice  and  tax 
planning  services  or  a  lawyer  and  an  architect  offering  real  estate 
development  services),  the  issue  of  the  extent  of  the  solicitor-client 
privilege  in  respect  of  information  supplied  to  the  mixed  firm  would  have 
to  be  resolved. 

Extension  of  the  solicitor-client  privilege  to  the  mixed  firm  as  a  whole 
would  raise  serious  problems.  In  particular,  it  would  preclude  the  non¬ 
lawyer  professional  member  of  the  firm  from  fulfilling  his  ethical 
obligations  of  disclosing  information  regarding  fraud  or  other  potential 
harm  to  third  parties  that  he  discovered  in  collaborative  work  with  his 
lawyer-colleague.  This  would  seem  to  be  an  unacceptable  resolution  of  the 
problem. 

On  the  other  hand,  it  may  be  possible  to  provide  for  the  partial 
abrogation  of  the  client’s  privilege  in  this  regard  with  the  client’s  consent  at 
the  time  of  engaging  the  mixed  firm.  The  partial  abrogation  could  be 
restricted  to  disclosures  required  by  the  legal  or  ethical  obligations  of  the 
non-lawyer  professionals  involved  in  the  engagement.  Some  clients  may  be 
willing  to  forego  some  of  the  protection  provided  by  solicitor-client 
privilege  in  exchange  for  the  opportunity  to  purchase  services  from  a  mixed 
professional  firm,  and  this  option  should  be  afforded  them. 

(c)  Integrity 

The  possible  dangers  to  standards  of  professional  integrity  posed  by 
multidisciplinary  firms  relate  to  solicitation  and  “feeding”.  For  reasons 
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developed  in  Chapters  9  and  10,  we  are  not  convinced  that  prevailing 
restrictions  on  advertising  are  responsive  to  concerns  about  solicitation. 
Indeed,  to  maintain  these  restrictions  would  be  to  stifle  the  development  of 
multidisciplinary  firms  by  preventing  them  from  effectively  marketing 
their  services.  Nor  does  the  problem  of  so-called  “feeding”  strike  us  as  in 
any  way  a  problem  peculiar  to  that  of  the  multidisciplinary  firm.  However, 
we  recognize  the  vulnerability  of  uninformed  clients  to  over-reaching  by 
professionals  and  we  are  aware  of  the  importance  of  recognizing  and 
reinforcing  trust  relationships  between  professionals  and  clients.  Many  of 
our  proposals  already  address  this  concern:  restrictions  on  beneficial 
ownership  and  membership  of  boards  of  directors,  multiple  firm  licensing, 
individual  confinement  to  licensed  functions  in  the  absence  of  formal  joint 
assumption  of  responsibility,  etc.  We  would  go  further,  however,  and,  at  this 
stage,  prohibit  multidisciplinary  collaborative  enterprises  that  involve 
mixes  of  professional  and  non-professional  services.18  In  other  words, 
whatever  mixed  services  are  provided  by  a  multidisciplinary  professional 
firm  should  all  be  subject  to  regulation  by  professional  bodies 
administering  statutory  regimes  of  licensure  or  certification.  This  proposal 
assumes,  and  attaches  importance  to,  a  broad  element  of  commonality  in 
ethical  standards  and  concepts  of  professionalism  amongst  members  of  the 
various  statutory  self-governing  bodies. 

5.  Conclusion 

It  is  natural,  although  not  necessary,  that  the  principal  organizational 
mode  for  multidisciplinary  firms  will  be  the  professional  corporation. 
Obviously,  professional  partnerships  could  also  functionally  provide 
multidisciplinary  services.  However,  several  of  our  proposals  relating  to 
shareholding  and  directorship  requirements,  as  well  as  the  licensing  of 
firms  in  addition  to  individual  professional  providers,  cannot  readily  be 
implemented  in  the  context  of  partnership.  Therefore,  we  suggest  that 
consideration  be  given  to  requiring  exclusive  use  of  the  corporate  form  as 
the  organizational  vehicle  for  delivering  multidisciplinary  professional 
services. 

Let  us  summarize  our  proposals: 

12.2  The  professions  under  study  should  develop  intra-  and  inter¬ 
professional  institutional  arrangements  for  promoting  and  vetting 

multidisciplinary  firm  arrangements. 


18This  would  not,  of  course,  prevent  the  formation  of  consulting  firms  composed  of  professionals  and 
non-professionals,  but  would  prevent  professionals  in  such  firms  from  practising  as  such. 
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12.3  In  developing  appropriate  rules,  the  professions  should  attach  weight 
to  the  following  principles: 

i)  Multidisciplinary  collaborative  enterprises  between  pro¬ 
fessionals  and  non-professionals  involving  the  provision  of 
professional  services  should  be  prohibited. 

ii)  Multidisciplinary  professional  firms,  as  firms,  or  dually 
qualified  individuals,  should  be  licensed  by  all  relevant 
professional  bodies. 

iii)  Individual  professionals  in  such  firms  should  be  confined  to 
functions  for  which  they  are  individually  licensed  unless  a  duly 
licensed  professional  also  formally  assumes  professional 
responsibility  for  work  performed  by  a  professional  functioning 
outside  the  scope  of  his  personal  licence. 

iv)  Requirements  as  to  beneficial  ownership  and  composition  of 
boards  of  directors  proposed  in  the  context  of  incorporation 
should  also  apply  to  multidisciplinary  professional  firms. 

v)  Multidisciplinary  professional  firms  should  be  required  to 
practise  only  through  the  corporate  form. 
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Chapter  13 

A.  Introduction 

One  striking  feature  of  the  practice  of  the  four  professions  under  review 
is  the  variety  of  employment  contexts  in  which  professionals  find 
themselves.  In  the  first  place,  the  size  of  professional  firms  ranges  from  the 
sole  proprietorship  to  the  firm  of  approximately  25  licensed  professionals 
in  the  case  of  architecture  or  architecture-engineering  partnerships, 
approximately  100  professionals  in  the  case  of  law,  over  300  professionals  in 
the  case  of  engineering,  and  well  over  500  professionals  in  the  case  of 
accounting.1  The  issues  raised  by  the  salaried  employment  of  professionals 
in  professional  firms  will  be  addressed  briefly  at  the  end  of  this  chapter.  In 
the  second  place,  and  more  important  from  a  regulatory  perspective,  is  the 
fact  that  a  sizeable  proportion  of  the  practice  of  these  professions  occurs  not 
in  professional  firms  at  all,  but  in  public  and  private  sector  organizations, 
which  employ  licensed  professionals  on  a  salaried  basis.  This  phenomenon 
is  most  pronounced  in  engineering.  The  case  has  been  made  to  us  in 
working  papers  and  briefs2  that  the  interposition  of  a  non-professional 
employer  between  a  professional  and  his  regulatory  body  complicates  the 
regulatory  process  and  may  give  rise  to  problems  from  the  perspective  of 
employers,  employees,  and  regulatory  bodies. 

The  nature  of  these  complications  differs  depending  on,  among  other 
things,  whether  the  regulatory  body  has  licensing  or  certifying  authority.  In 
the  current  legislative  framework,  all  functions  falling  within  the  scopes  of 
practice  of  engineering,  architecture,  law  and  accounting  as  defined  in  the 
professional  regulatory  statutes  must  be  performed  by  licensed 
professionals,  regardless  of  their  employment  context.  One  of  the  features 
of  the  basic  regulatory  framework  outlined  in  Chapter  5-the  industrial 
exemption  in  engineering-would,  by  exempting  certain  employment 
contexts  in  industry  and  government  from  parts  of  the  licensing 


^hese  figures  are  based  upon  the  survey  of  firms  conducted  by  the  Professional  Organizations 
Committee.  The  definition  of  “engineering”  firms  is  somewhat  problematic,  given  the  fact  that  firms 
offering  engineering  services  may  be  wholly  owned  by  non-engineers  (provided  that  they  hold  a 
Certificate  of  Authorization  from  the  APEO)  and  may  offer  other  goods  and  services  as  well.  We 
defined  a  firm  as  an  engineering  firm  if  either  of  the  following  conditions  obtained: 

i)  the  ratio  of  total  staff  (excluding  paraprofessionals)  to  engineering  staff  was  less  than 
10:1; 

ii)  at  least  50%  of  the  ownership  of  the  firm  was  held  by  engineers. 

2Katherine  Swinton,  The  Employed  Professional,  Working  Paper  #13  prepared  for  the  Professional 
Organizations  Committee  (1979);  David  Beatty  and  Morley  Gunderson,  The  Employed  Professional, 
Working  Paper  #14  prepared  for  the  Professional  Organizations  Committee  (1979);  Federation  of 
Engineering  and  Scientific  Associations  (FESA),  Brief  to  the  Professional  Organizations  Committee, 
January,  1977.  The  Association  of  Professional  Engineers,  An  Engineering  Perspective,  Brief  to  the 
Professional  Organizauons  Committee,  November,  1977,  at  p.  37,  recognizes  the  frustration  of  many 
employed  engineers,  but  notes  that  this  frustration  exists  despite  the  existence  of  licensing  legislation. 
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framework,  essentially  change  the  authority  of  the  APEO  from  licensure  t< 
certification  in  those  contexts.  In  that  earlier  chapter,  the  case  for  th«  ie 
industrial  exemption  was  made  largely  in  terms  of  its  implications  for  th 


or 


at 


it* 


interests  of  clients  of  professionals  and  of  third  parties.  In  this  chapter,  w»!*pc 
will  focus  more  attention  on  the  interests  of  employers  of  professionals,  o 
employed  professionals  themselves,  and  of  professional  regulatory  bodies 
We  shall  trace  the  concerns  of  each  of  these  interested  parties,  as  presented  ir 
working  papers  and  briefs  prepared  for  this  Committee,  under  curren 
systems  of  licensure,  and  we  shall  then  assess  the  likely  effects  of  shifting  to ; 
system  of  certification  in  exempted  employment  contexts  in  th< 
engineering  case. 
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Licensing  Professional  Employees  of  Non-Professional 
Firms 

The  employment  of  professional  personnel  by  non-professiona  J 
enterprises  is  most  prevalent  in  the  case  of  engineering:  an  estimated  82%  01 er 
individuals  with  engineering  degrees,  currently  employed  full-time  ir 
engineering  occupations,  are  salaried  employees  in  industry  anc 
government.  The  comparable  figure  (19%)  is  smaller  but  still  sizeable  ir 
the  case  of  architecture.3  In  law,  the  proportion  is  14%. 4  In  public 
accounting,  the  question  simply  does  not  arise:  the  licensed  function  o: 
public  acounting  can,  under  statute,  be  performed  only  in  the  context  o! 
professional  firms.  (There  is  a  form  of  “industrial  exemption”  foi  1( 
government  employees  performing  functions  which  might  otherwise  be 
considered  within  the  scope  of  the  licence.)  Since  this  would  continue  to  be 
the  case  if  the  licence  were  to  be  restricted,  as  we  suggest,  to  include  only  the 
performance  of  statutory  audits,  the  remainder  of  this  section  will  not  have 1( 
reference  to  the  case  of  public  accounting. 
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The  performance  of  licensed  professional  functions  by  employees  oi 
non-professional  organizations  raises  a  number  of  issues  from  the  point  oi 
view  of  the  employers  of  professionals,  the  employed  professionals  anc 
allied  workers,  and  the  regulatory  bodies.  Just  how  vexing  these  issues  are 
in  the  daily  world  of  professional  work  is  difficult  to  assess.  As  we  shall  note 
below,  we  have  little  hard  evidence  of  the  effects  of  licensing  systems  in  the 
context  of  salaried  employment.  The  submissions  received  by  the 
Professional  Organizations  Committee  from  interested  individuals  anc 
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5Based  on  data  supplied  by  Statistics  Canada  from  its  Highly  Qualified  Manpower  Survey,  1973. 
■•Data  supplied  by  the  Law  Society  of  Upper  Canada,  based  on  membership  figures  prior  to  the  1977  call  fSe 
to  the  Bar. 
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organizations  provide  some  contradictory  impressions.  The  strongest 
representations  come  from  the  engineering  field,  with  its  very  high 
proportion  of  employed  licensed  professionals,  large  employers,  and  large 
pool  of  paraprofessional  manpower.  In  architecture  and  law,  less  was  heard 
about  these  problems-although  this  may  simply  be  a  reflection  of  the  fact 
that  the  affected  groups  are  smaller  and  less  well-organized  in  these 
professions  than  in  the  case  of  engineering. 

1.  The  Employer’s  Perspective 

The  licensing  of  professionals  can  be  of  service  to  a  non-professional 
employer,  of  course,  in  providing  a  “stamp  of  approval”  which  can  help 
him  to  evaluate  candidates  for  a  position.  The  “stamp”  may  be  particularly 
helpful  in  assessing  foreign-trained  candidates.5  Furthermore,  to  the  extent 
that  a  member  of  a  professional  body  must  maintain  his  competence  in 
order  to  retain  his  licence,  the  employer  has  some  assurance  that  his 
employee  has  an  incentive,  beyond  his  desire  to  remain  in  his  present 
employment,  to  perform  competently.  These  advantages  will,  of  course,  be 
more  or  less  important  to  an  employer  according  to  his  own  sophistication 
in  selecting  employees  and  in  monitoring  their  performance  on  the  job. 

There  may,  however,  be  a  number  of  disadvantages  to  a  licensing 
system  from  the  employer’s  point  of  view.  The  requirement  that  he  employ 
licensed  professionals  for  the  performance  of  given  functions  constrains  his 
f  choice  of  personnel  and  the  way  in  which  he  can  assign  work  to  his  various 
f employees.  If  he  judges  that  the  use  of  non-licensees  to  perform  licensed 
f  'unctions  would  improve  the  efficiency  of  his  production  process,  and  acts 
( iccordingly,  he  risks  provoking  the  licensing  body  into  prosecuting  those 
anlicensed  employees  for  unauthorized  practice.  In  fact,  however,  we  have 
iiscovered  little  evidence  that  this  does  pose  a  real  problem  for  employers, 
j  In  architecture  and  engineering,  there  is  considerable  evidence  of 
I  substitution  of  non-licensed  for  licensed  personnel  in  the  performance  of 
I  icensed  functions.6  (We  discussed  this  issue  more  fully  in  our  earlier 
consideration  of  paraprofessionals  in  Chapter  6.)  Nonetheless,  the 
egulatory  bodies  have  not  taken  action  against  such  substitution  as  a  form 
bf  unauthorized  practice.  Similarly,  the  Law  Society’s  record  indicates  that 
:t  does  not  prosecute  non-lawyers  for  undertaking  “legal  functions”  as 
employees  of  organizations  for  the  internal  purposes  of  those 

iu  * 


Interview  with  officials  of  Ontario  Hydro,  cited  in  Swinton,  op.  cit.,  p.  137. 

||  See  for  example,  studies  discussed  in  Chapter  6,  section  D.3,  “Engineering:  Technologists  and 
Technicians,”  and  cited  in  Chapter  6,  note  27. 
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organizations.7  It  can  be  argued  that,  as  long  as  an  organization  employs 
professionals  who  can  be  considered  to  be  ultimately  responsible  for  the 
performance  of  licensed  functions  within  the  firm,  no  illegality  has 
occurred.  It  may  be,  however,  that  the  lack  of  a  vigorous  enforcement  policy 
in  this  area  is  due  to  the  obstacles  to  action  by  the  regulatory  bodies,  to  be 
discussed  shortly.  Whatever  the  reason,  there  has  been  virtually  no  overt 
conflict  between  employers  and  licensing  bodies  in  the  four  professions 
under  review. 
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Apart  from  questions  of  unauthorized  practice,  the  employment  of  th 
licensed  personnel  can  complicate  an  employer’s  labour  relations,  (i 
Professional  licensing  bodies  provide  an  external  manifestation  of  a  >j 
“professional”  code  of  ethics  and  commitment  to  professional  j 
development.  Employee  members  of  such  professional  bodies  can  point  to 
the  existence  of  professional  codes  of  ethics  to  reinforce  their  position  in 
certain  work-related  disputes  with  their  employers.  They  may  also  seek 
some  release  time  for  professional  development  pursuits  in  order  to 
maintain  their  professional  designations.  Indeed,  as  we  shall  see,  where 
collective  agreements  have  been  reached  between  professional  Workers  and 
their  non-professional  employers,  such  “professional  perquisites”  have 
often  been  included. 
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2.  The  Employee’s  Perspective 

In  a  number  of  ways,  the  employed  professional  may  feel  that  the 
nature  of  his  employment  compromises*  his  “professional”  status.  In  the 
first  place,  there  is  the  possibility  that  an  employed  professional  will  be 
directed  by  his  employer  to  do  something  which  contravenes  his 
professional  code  of  ethics.  This  possibility  also  exists,  of  course,  in  the  self- 
employed  professional’s  relationship  with  his  client.  Presumably,  however, 
the  self-employed  professional,  who  is  not  dependent  upon  one  client  for 
employment,  is  freer  to  resist  inappropriate  client  demands  than  is  the 
professional  whose  only  “client”  is  his  employer.  In  the  latter  case,  the 
conflict  experienced  by  the  employed  professional  could  conceivably  be 
quite  acute.  By  obeying  his  employer,  he  puts  himself  in  jeopardy  of 
disciplinary  action  by  his  professional  association;  and  by  following  his 
professional  code,  he  endangers  his  employment.  We  simply  have  no  firm 
evidence  on  this  point.  Representatives  of  groups  of  employed  engineers  q 
have  noted  their  impressions  that  ethical  conflicts  are  increasing  for 
employed  engineers,  and  that  their  members  generally  believe  that  APEO 
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7See  Chapter  5,  section  D.,  “Law,”  above. 
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support  for  an  engineer  in  such  a  position  of  conflict  would  be  “at  best 
lukewarm  and  reluctant.”8  However,  there  appear  to  be  no  particular  cases 
in  which  employed  professionals  have  appealed  to  their  regulatory  bodies 
for  professional  support  in  resisting  an  employer’s  order.  Conversely,  we 
know  of  no  case  in  which  an  employed  professional  was  disciplined  by  his 
professional  organization  for  obeying  an  employer’s  directive  which 
involved  him  in  activity  “unethical”  from  a  professional  perspective. 

A  second  problem  for  the  employed  professional  arises  with  respect  to 
the  substitution  of  non-licensed  personnel  in  the  performance  of  licensed 
functions,  discussed  above  from  the  employer’s  perspective.  In  such  a 
situation,  the  employed  professional  may  feel  that  his  talents  are  being 
inappropriately  used  in  the  performance  of  routine  tasks,  or  conversely  may 
feel  that  he  is  either  implicitly  or  explicitly  being  held  responsible  for  the 
'work  of  non-licensed  personnel  over  whom  his  supervision  is  only 
nominal.  In  addition,  professionals  or  aspiring  professionals  may  feel  that 
the  hiring  of  non-licensed  personnel  unfairly  reduces  their  employment 
opportunities  because  of  job  displacement. 

I 

Finally,  there  is  the  question  of  the  representation  of  employed 
professionals  within  the  regulatory  body.  In  law  and  in  architecture, 
employees  of  non-professional  enterprises  form  a  significant  minority  in 
the  profession.  In  law,  however,  such  professionals  are  unrepresented  on 
the  governing  body;  in  architecture,  they  are  somewhat  under-represented.9 
Codes  of  ethics  in  these  professions,  furthermore,  deal  heavily  with  issues 

• 

Earing  the  self-employed  practitioner,  such  as  advertising  and  competition, 
but  are  silent  on  the  duties  owed  by  an  employed  professional  to  his 

jj 

employer  on  the  one  hand  and  to  his  profession  on  the  other.  In 
engineering,  where  employed  professionals  form  a  majority  of  the 
profession,  they  are,  as  noted  in  Chapter  7,  under-represented  on  the  APEO 
Council.  The  APEO  does,  however,  appear  to  recognize  this  constituency 
In  other  ways.  The  Association’s  Code  of  Ethics  has  a  specific  section 
dealing  with  the  “duty  of  employee  engineers.”  It  also  conducts  salary 
surveys,  and  offers  an  Employment  Advisory  Service.  There  is  a  standing 
Employee  Engineers  Committee,  composed  of  one  member  of  the  APEO 
Council  and  four  or  more  other  members  of  the  Association,  appointed  by 
Council.  Furthermore,  it  has  recently  sponsored  the  creation  of  a  Salaried 
Engineers  Division  (SED)  within  its  ranks,  although  the  intention  is  that 


FESA,  op.  cit.,  p.  7. 

See  Chapter  7,  section  B.2(b),  “Representation  of  professional  interests,”  above. 
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this  division  become  an  independent  entity.10  The  SED  has  shown  signs  of 
early  vigour.  Despite  these  initiatives,  allegations  regarding  the  lack  of 
concern  of  the  licensing  body  with  the  interests  of  employed  professionals 
are  most  vocally  made  in  engineering.11 

3.  The  Regulatory  Body’s  Perspective 

Finally,  let  us  consider  the  potential  problems  faced  by  a  regulatory 
body  in  controlling  the  performance  of  licensed  functions  in  the  context  of 
a  non-professional  organization.  Here,  quite  clearly,  the  problems  are  those 
of  enforcement.  In  policing  unauthorized  practice,  the  regulatory  body  is 
empowered  to  act  only  against  the  unauthorized  practitioner,  not  against 
the  employer  who  assigned  him  a  licensed  function.  Apart  from 
considerations  of  equity  faced  by  a  regulatory  body  in  such  circumstances, 
there  is  the  more  practical  problem  of  taking  action  against  numerous 
individual  “offenders”.  In  fact,  such  actions  have  not  to  our  knowledge 
been  undertaken.  Whether  this  is  because  the  performance  of 
“professional”  functions  by  unlicensed  persons  is  not  considered  to 
constitute  “unauthorized  practice”  in  a  context  in  which  licensed 
professionals  are  also  employed  (and  hence  can  be  argued  to  be  ultimately 
responsible  for  the  performance  of  professional  functions),  or  because  such 
practice,  even  if  “unauthorized”,  is  not  considered  to  constitute  a  threat  to 
consumer  or  third  party  interests,  or  because  of  logistical  problems  of 
enforcement,  is  not  clear.  The  APEO  has  recently  published  “Guidelines 
for  the  Delegation  and  Supervision  of  Engineering  Work”,  discussed  in 
Chapter  6  in  our  consideration  of  paraprofessionals.  The  intent  of  these 
guidelines  appears  to  be  to  legitimize  the  “routine  application  of  well- 
known  [engineering]  principles  and  practices”  by  non-licensees  as  long  as  a 
licensed  engineer  maintains  “adequate  knowledge  and  control”  of  the 
work,  while  requiring  that  a  licensed  engineer  personally  direct  and 
supervise  “engineering  work  of  a  non-recurring  nature”  and  the 
preparation  of  any  documents  to  which  he  affixes  his  seal.12  Notably,  these 
guidelines  explicitly  distinguish  between  the  corporate  responsibility  of 
the  engineer  (as  defined  by  his  position  in  the  organizational  structure)  and 
his  professional  responsibility. 

A  further  potential  set  of  problems  for  regulatory  bodies  has  to  do  with 
the  detection  and  disciplining  of  incompetence  or  unethical  behaviour  on 


10Swinton,  op.  cit.,  pp.  130-131,  147. 

UFESA,  op.  cit.,  pp.  6-7,  10-12. 

12“Delegation  and  Supervision  of  Engineering  Work,”  contained  in  “Report  on  Council,”  The  Ontario 
Digest,  section  of  Engineering  Digest  (January,  1978)  pp.  13-14. 
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the  part  of  licensed  professional  employees  of  non-professional  firms.  As 
noted  above,  it  can  be  argued  at  least  in  theory  that  the  temptation  for  a 
professional  to  subordinate  the  interests  of  the  ultimate  consumers  of  his 
client’s  product,  or  the  interests  of  third  parties,  to  his  client’s  interests  is 
much  stronger  when  the  client  is  his  sole  employer  than  it  is  in  the  case  of 
“independent”  professionals  with  several  clients.  It  might  also  be  argued 
that  it  is  more  difficult  for  a  regulatory  body  to  permeate  the  corporate 
hierarchy  of  a  non-professional  enterprise  in  order  to  detect  incompetence 
or  unethical  behaviour  in  such  situations,  than  it  is  for  a  regulatory  body  to 
inspect  and  investigate  professional  firms.  Again,  however,  we  have  no 
empirical  evidence  that  employed  status  complicates  disciplinary  action 
against  professionals  and  regulatory  bodies  have  not  complained  of  this 
problem.  Indeed,  the  problem  is  probably  more  general:  the  legal  authority 
of  professional  bodies  to  inspect  the  practices  of  any  of  their  members, 
employed  or  self-employed,  varies  considerably  across  professions.13  We 
have  suggested  in  Chapter  1 1  that  they  be  given  such  powers,  and  the  grant 
of  power  may  have  to  clarify  the  prerogatives  of  professional  regulatory 
bodies  in  investigating  professional  practice  in  non-professional 
organizations. 

C.  Implications  of  the  Industrial  Exemption 

In  Chapter  5,  we  recommended  an  “industrial  exemption”  in 
engineering.  That  is,  we  recommended  that  in  industrial,  commercial  and 
governmental  contexts,  the  performance  of  a  number  of  functions  falling 
within  the  licensed  scope  of  engineering  practice  be  exempted  from  the 
licensing  system.  In  those  cases,  then,  we  would  move  from  a  licensing  to  a 
certification  system.  The  adoption  of  such  an  exemption  might  alleviate 
some  of  the  problems  discussed  in  the  last  section.  Most  obviously,  the 
industrial  exemption  would  relieve  employers  of  the  obligation  to  employ 
licensed  professionals  for  the  performance  of  certain  functions  (except 
where  required  by  demand  side  regulation  requirements  such  as  those  in 
The  Construction  Safety  Act  or  The  Boilers  and  Pressure  Vessels  Act),  and 
hence  would  allow  employers  greater  flexibility  in  developing  manpower 
mixes  and  production  processes.  Whether  these  increased  efficiencies 
would  be  passed  on  to  ultimate  consumers  in  the  form  of  reduced  prices 


13As  noted  in  Chapter  1 1  above,  the  investigatory  powers  of  regulatory  bodies  in  competence  matters 
vary  considerably  across  professions.  They  are  relatively  strong  in  architecture,  weak  in  engineering, 
unclear  in  accounting  (with  respect  to  the  current  licensing  body,  the  Public  Accountants  Council) 
and  limited  in  law.  See  Barry  J.  Reiter,  Discipline  as  a  Means  of  Assuring  Continuing  Competence  in 
the  Professions,  Working  Paper  #11  prepared  for  the  Professional  Organizations  Committee  (1978), 
pp.  75,  157,  186,  210-211. 
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depends,  of  course,  on  a  number  of  characteristics  of  the  market  in  which 
such  employers  operate-characteristics  which  are  outside  the  scope  of  this 
discussion.  The  employer  would,  of  course,  continue  to  enjoy  the  benefits 
of  professional  certification  in  evaluating  potential  candidates  for 
employment. 

From  the  point  of  view  of  the  employee,  the  industrial  exemption 
would  in  effect  cause  him  to  make  a  personal  judgement  regarding  the 
advantages  and  disadvantages  of  qualifying  for  and  maintaining 
registration  with  a  professional  body.  Meeting  the  training  and  experience 
requirements  of  professional  bodies,  is  costly— when  it  is  no  longer 
necessary  for  employed  practice,  the  employee  or  prospective  employee 
must  judge  how  much  professional  certification  contributes  to  his  earning 
potential  and  to  other,  non-monetary  objectives.  Even  those  who  meet  the 
initial  requirements  for  certification,  must  weigh  the  advantages  and 
disadvantages  of  formally  taking  out  and  maintaining  that  certification. 
To  do  so,  on  the  one  hand,  subjects  them  to  discipline  from  two  different 
and  potentially  conflicting  sources:  their  employers  and  their  professional 
bodies.  On  the  other  hand,  maintaining  membership  in  the  professional 
body  may  facilitate  mobility  between  exempted  and  non-exempted 
contexts.  It  may,  moreover,  provide  a  source  of  scientific  exchange, 
professional  identity  and  organizational  support  for  disputes  with 
employers  regarding  ethics  and  standards  of  performance.  Some  employees 
may  be  drawn  instead  to  membership  in  collective  bargaining 
organizations  for  such  professional  solidarity,  as  we  note  below.  Indeed, 
those  who  currently  meet  professional  standards  may  have  another  reason 
for  collective  bargaining,  to  the  extent  that  increased  competition  in  the 
labour  market  from  non-licensed  personnel  exerts  a  downward  pressure  on 
their  wage  rates. 

From  the  point  of  view  of  a  regulatory  body  itself,  removing  non¬ 
professional  employers  from  its  licensing  jurisdiction  is  undoubtedly 
not  the  most  attractive  way  of  solving  the  problems  of  policing  them.  In  the 
first  place,  the  regulatory  body  could  in  such  circumstances  control  the 
quality  of  practice  in  industry  and  government  only  to  the  extent  that 
individual  practitioners  chose  to  be  registered,  or  employers  chose  to 
require  registration  as  a  condition  of  employment.  Furthermore,  the 
regulatory  body  faces  a  potential  loss  of  membership  and  a  consequent 
shrinking  of  its  operating  revenue  base  when  membership  is  no  longer  a 
requirement  for  practice.  This  problem  is  obviously  most  acute  in 
engineering,  where  the  great  majority  of  licensees  are  employed  in  non¬ 
professional  organizations.  However,  where  industrial  exemptions  are  in 
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force  in  the  United  States,  an  estimated  50%  of  registered  engineers  maintain 
their  registration  on  a  voluntary  basis.14  The  magnitude  of  these 
membership  problems,  would,  of  course,  be  greater  or  lesser  depending 
upon  the  extent  to  which  regulatory  bodies,  (or,  for  that  matter,  market 
forces)  make  registration  attractive  for  both  employers  and  employees. 
Where  employers  are  heavily  dependent  on  foreign- trained  labour,  for 
example,  the  importance  of  a  professional  body’s  “screen”  of  potential 
candidates  is  enhanced.  As  regards  employees,  the  professional  body  might 
respond  to  the  industrial  exemption  by  making  the  renewal  of  licences  after 
a  period  of  lapse  contingent  upon  some  demonstration  of  competence  . 
Under  such  circumstances,  employees  wishing  to  retain  a  degree  of 
mobility  between  exempted  and  non-exempted  contexts  would  be 
encouraged  to  maintain  their  registration. 

On  the  other  hand,  employers  will  be  deterred  from  requiring,  and 
employees  will  be  deterred  from  seeking,  registration  with  the  professional 
body  to  the  extent  that  they  judge  that  body  to  be  insensitive  to  issues  in 
their  employment  context.  Again,  without  judging  the  issue,  we  simply 
indicate  that  the  Professional  Organizations  Committee  has  heard  some 
concern  on  the  part  of  employed  engineers  that  the  APEO  is  not  fully 
sensitive  to  their  interests.  Under  an  industrial  exemption  scheme, 
professional  bodies  have  an  increased  incentive  to  address  issues  of 
professional  work  in  industrial,  commercial  and  governmental  contexts  in 
order  to  attract  and  maintain  membership.  In  a  sense,  then,  regulatory 
bodies  may  find  themselves  in  competition  for  membership  with 
professional  bargaining  units.  Given  the  mandate,  the  composition,  and 
the  accountability  of  regulatory  bodies,  however,  their  role  will  continue  to 
be  different  from  that  of  bargaining  units:  they  must  seek  a  balance  of 
interests  among  employers,  employees,  paraprofessionals  and  allied 
workers,  clients,  third  parties,  etc.  as  they  do  in  other  contexts. 

D.  Professionals  Employed  in  Professional  Firms 

To  this  point,  our  discussion  has  dealt  with  professional  employees  in 
industry,  commerce  and  government.  A  growing  phenomenon  in  all  four 
professions  under  review,  however,  is  the  number  of  professionals 
employed  on  a  salaried  basis  in  professional  firms.  An  estimated  16%  of 
engineers,  37%  of  architects,  and  16%  of  lawyers  are  in  such  positions.15 
Similar  figures  are  not  available  for  accountants. 


14APEO,  op.  cit.,  p.  12. 

15See  note  3  above  for  the  source  of  engineering  and  architecture  data,  and  note  4  for  the  source  of  data 
regarding  lawyers. 
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While  notable,  however,  the  phenomenon  of  the  salaried  employment 
of  professionals  in  professional  firms  does  not  have  profound  regulatory 
implications.  The  tensions  discussed  in  preceding  sections  of  this  chapter 
can  be  expected  to  be  greatly  mitigated  in  professional  firms.  Since 
professional  employers  are  subject  to  the  same  disciplinary  provisions  as 
professional  employees  and  have  undergone  similar  processes  of  training 
and  experience,  disputes  relating  to  appropriate  standards  of  competence 
and  ethics  are  less  likely  to  occur  in  professional,  than  non-professional, 
firms.  In  general,  the  shared  background  and  career  aspirations  of 
professional  employees  and  professional  employers  are  likely  to  make  for 
more  harmonious  labour  relations.  Indeed,  employees  are  undoubtedly  less 
likely  to  think  of  themselves  as  “employees”  than  as  future  partners.  The 
regulatory  body,  for  its  part,  does  not  face  the  problem  of  reaching  past  non¬ 
professional  employers  in  disciplinary  cases.  Employers  and  employees  in 
professional  firms  are  equally  subject  to  its  jurisdiction. 

There  are,  however,  some  potential  problems  in  professional  firms. 
Professional  employees  are  not  immune  to  a  sense  of  exploitation  by  their 
employers.  Substitution  between  paraprofessionals  and  professional 
personnel  occurs  in  professional  as  well  as  in  non-professional  firms;  and 
the  resultant  tension  among  employers,  professional  and  paraprofessional 
employees,  and  regulatory  bodies  can  be  expected  to  be  similar. 
Furthermore,  any  resentment  of  professional  employees  towards  their 
professional  employers  and  towards  the  regulatory  body  can  be  expected  to 
increase  to  the  extent  that  the  latter  two  groups  are  identified  with  each 
other  and  are  seen  to  reinforce  each  other.  This  would  appear  to  be  the  case 
in  engineering,  where  the  Federation  of  Engineering  and  Scientific 
Associations,  speaking  for  a  number  of  employed  engineers,  maintains  that 
a  substantial  minority  of  the  APEO  membership  is  in  management 
positions  in  professional  and  non-professional  firms,  and  that  the  majority 
of  APEO  Council  members  are  drawn  from  this  category.16  We  have  no 
data  to  support  this  contention,  although,  as  noted  in  Chapter  7,  engineers 
in  industry  as  a  group  (apart  from  the  question  of  their  management  status) 
appear  to  be  under-represented  on  the  APEO  Council. 

There  are  only  limited  regulatory  responses  to  these  tensions.  To  some 
extent  they  might  more  easily  be  resolved  through  collective  bargaining,  an 
issue  which  we  will  take  up  shortly.  However,  in  engineering  and 
accounting  (the  two  professions  under  review  in  which  collective 


16FESA,  op.  cit.,  pp.  10-11. 
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bargaining  is  currently  possible  in  private  sector  firms  under  Ontario  law), 
professional  employees  in  professional  firms  have  not  unionized.  The 
extent  to  which  professional  employees  in  engineering  and  public 
accounting  firms  identify  with  and  aspire  to  management  positions 
apparently  outweighs  their  desire  to  better  their  position  as  employees 
through  collective  bargaining.  The  best  available  regulatory  response  to 
these  tensions  lies  in  ensuring  appropriate  representation  of  employed 
professionals,  in  professional  and  non-professional  firms,  within  the 
regulatory  body,  as  discussed  in  Chapter  7. 

E.  Collective  Bargaining 

Our  discussion  so  far  has  dealt  with  the  relationship  among  employers, 
employed  professionals,  and  regulatory  bodies.  Before  leaving  this  topic, 
we  must  evaluate  one  fairly  recent  phenomenon  which  may  have  a 
considerable  effect  upon  these  relationships:  namely,  collective  bargaining 
by  licensed  professionals. 

In  practice,  formal  mechanisms  of  collective  bargaining  are  not 
widespread  in  the  employed  segments  of  the  professions  under  review.  To  a 
large  degree,  this  is  due  to  legal  impediments.  Since  1948,  lawyers  and 
architects  (together  with  land  surveyors,  dentists  and  physicians)  have  been 
precluded  from  membership  in  certifiable  bargaining  units  under  The 
Labour  Relations  Act 17  of  Ontario.  Engineers  were  similarly  precluded 
until  1970,  when  the  Act  was  amended  to  remove  their  exclusion,  and  to 
provide  for  bargaining  units  consisting  solely  of  professional  engineers, 
unless  a  majority  desired  to  participate  in  a  more  broadly  based  unit.  Other 
legal  provisions  for  collective  bargaining  for  licensed  professionals  in 
Ontario  are  summarized  in  the  following  excerpt  from  Katherine  Swinton’s 
working  paper  for  the  Professional  Organizations  Committee: 

While  professional  engineers  can  organize  in  the  private  sector 
in  businesses  which  fall  within  Ontario  jurisdiction  under  the 
Constitution,  they  cannot  do  so  in  the  public  sector  in  Ontario. 

The  Crown  Employees  Collective  Bargaining  Act  specifically 
excludes  engineers,  along  with  certain  other  professions,  from 
the  definition  of  “employee”.  Employed  accountants,  not  being 
mentioned  in  the  exclusions  in  s.  l(3)(a)  of  The  Ontario  Labour 
Relations  Act,  can  engage  in  collective  bargaining. 


17R.S.O.  1970,  c.  232,  as  am.  S.O.  1975,  c.  76  and  S.O.  1977,  c.  31. 
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In  contrast  to  the  Ontario  legislation  is  the  labour  legislation 
at  the  federal  level,  which  is  much  more  amenable  to  collective 
bargaining  by  salaried  professionals.  The  Canada  Labour  Code 
applies  to  a  “federal  work,  undertaking,  or  business”,  which 
brings  within  that  Act  activities  subject  to  federal  jurisdiction 
under  the  British  North  America  Act.  This  would  encompass 
broadcasting,  interprovincial  transportation,  and  banks,  among 
others.  The  Canada  Labour  Code  gives  a  broad  definition  to  the 
term  “professional  employee”  and  makes  provision  for  special 
bargaining  units  to  include  such  professional  employees. 
Similarly,  professional  employees  in  the  federal  public  service  are 
allowed  to  bargain  collectively  under  the  Public  Service  Staff 
Relations  Act.  That  Act  provides  for  certification  of  bargaining 
agents  to  represent  various  “occupational  groups”  within 
designated  “occupational  categories”.  One  of  these  occupational 
categories  is  entitled  “scientific  and  professional”  and  includes 
groups  such  as  lawyers,  engineers,  architects  and  auditors.18 


One  bargaining  agent,  involving  34  engineers  at  Northern  Electric 
Company  Limited,  has  been  certified  under  the  Ontario  Labour  Relations 
Act.  Another,  involving  410  engineers  at  Atomic  Energy  of  Canada 
Limited,  has  been  certified  under  the  Canada  Labour  Code.19  The 
Professional  Institute  of  the  Public  Service  of  Canada,  which  bargains  for 
federal  public  service  employees,  represents  1,304  members  in  the 
engineering  and  land  survey  group  (including,  of  course,  members  not 
based  in  Ontario).20  Lawyers  and  architects,  as  noted,  are  precluded  from 
bargaining  collectively  in  employment  contexts  under  Ontario  law,  and 
none  have  sought  certification  as  such  under  the  more  liberal  provisions  of 
the  federal  legislation.  The  Professional  Institute  of  the  Public  Service 
bargains  for  367  lawyers  and  130  architects  (most  lawyers  in  government  fall 
under  a  management  exclusion).21  There  is  no  legal  impediment  to 
collective  bargaining  in  the  case  of  accounting,  although, for  reasons  to  be 
discussed  shortly,  it  is  limited  to  an  undetermined,  but  undoubtedly  small, 
number  of  industrial  accountants  who  participate  in  white  collar  unions. 
The  Auditing  Group  under  the  Public  Service  Staff  Relations  Act,22 


18Swinton,  op.  cit.,  p.  90. 

19S.C.  1972,  c.  18. 

20Swinton,  op.  cit.,  n.  20,  p.  153. 
2Xlbid.,  n.  22,  pp.  153-4. 

22R.S.C.  1970,  P-35. 
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involving  accountants  in  the  federal  public  service  (which  as  noted  above,  is 
excluded  from  the  licensing  regime),  has  1,054  members.23 

In  addition  to  the  above  formal  mechanisms  of  collective  bargaining,  a 
number  of  informal  and  voluntary  bargaining  arrangements  have  been 
established  between  groups  of  professional  employees  and  their  employers, 
most  notably  in  the  engineering  field.  The  Federation  of  Engineering  and 
Scientific  Associations  (FESA)  comprises  fourteen  associations  of 
employed  engineers  organized  for  purposes  of  collective  bargaining,  only 
two  of  which  are  formally  certified.  The  largest  of  these  FESA  affiliates,  at 
Ontario  Hydro,  is  a  bargaining  association  which  has  been  granted 
voluntary  recognition  by  management,  and  which  represents  about  2,500 
professional  engineers,  as  well  as  other  scientific  and  technical  personnel.24 
At  least  one  informal  bargaining  association  (at  Bell  Canada)  has  sought 
and  been  denied  certification  under  Ontario  law;25  others  appear  to  have 
preferred  the  flexibility  of  operating  outside  the  constraints  imposed  by 
formal  certification.  One  of  the  major  advantages  of  informal  organization 
is  flexibility  in  defining  membership  to  include  both  non-professional 
employees  (paraprofessionals  and  allied  workers)  and  professional 
employees  who  share  common  interests,  an  approach  effectively  foreclosed 
to  certified  units  by  the  Ontario  Labour  Relations  Board.26 

The  rather  limited  extent  to  which  collective  bargaining  has  developed 
in  the  professions  under  review  cannot  be  attributed  entirely  to  legislative 
impediments.  To  a  considerable  extent,  the  lack  of  enthusiasm  for 
collective  bargaining  among  salaried  professionals  can  be  traced  to  the 
demography  of  professional  employment.  Virtually  no  non-professional 
private  sector  firms  employ  lawyers  or  architects  in  sufficient  numbers  to 
provide  the  critical  mass  necessary  for  the  formation  of  discrete  professional 
bargaining  units  even  if  such  were  legally  possible.  (We  shall  discuss 
impediments  to  collective  bargaining  in  professional  firms  below.)  If 
lawyers  and  architects  were  legally  entitled  (like  accountants  and  unlike 
engineers)  to  join  more  broadly  based  bargaining  units,  the  likelihood  that 


2SSwinton,  op.  cit.,  n.  21,  p.  153. 

2iIbid.,  n.  52,  p.  158. 

25In  a  controversial  decision,  the  Canada  Labour  Relations  Board  refused  to  certify  a  bargaining  unit 
restricted  to  professional  engineers  and  architects,  on  the  basis  that  their  work  was  not  sufficiently 
“specialized”  (i.e.  differentiated  from  that  performed  by  other  employees  of  the  enterprise)  to  justify  a 
separate  professional  bargaining  unit  under  the  terms  of  the  Canada  Labour  Code,  S.C.  1972,  c.  18,  s. 
107(i).  See  Association  of  Engineers  of  Bell  Canada  and  Bell  Canada,  Montreal,  Quebec  (1976)  1  Cdn. 
L.R.B.R.  345.  See  also  the  discussion  of  this  case  in  Swinton,  op.  cit.,  pp.  118-120;  and  Beatty  and 
Gunderson,  op.  cit.,  pp.  108-109. 

26Ibid.,  p.  110. 
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they  would  take  up  this  option  is  difficult  to  predict.  Experience  in  law 
might  be  expected  to  be  similar  to  that  in  accounting,  where  few 
accountants  have  joined  white  collar  unions.  Architects  might  be  expected 
to  be  similar  to  engineers,  who  have  in  some  cases  formed  informal 
bargaining  associations  with  others  in  related  occupations.  The  fact  that 
such  informal  arrangements  involving  architects  have  not  to  our 
knowledge  occurred  already  might  suggest  that  legislative  change  would  do 
little  to  encourage  it.  Katherine  Swinton,  however,  has  argued  that  the  very 
ability  of  its  members  to  seek  formal  certification  increases  the  bargaining 
power  of  an  informal  group,  and  the  likelihood  that  an  employer  will 
extend  it  voluntary  recognition.27 

Even  in  engineering,  the  extent  of  either  formal  or  informal  collective 
bargaining  is  not  great.  It  has  been  estimated  that  about  20,000  Ontario 
engineers  are  eligible  to  bargain  collectively.  Of  these,  about  half  are  in 
firms  of  less  than  20  persons,  and  are  therefore  not  likely  to  organize.  Of  the 
10,000  remaining,  about  half  are  organized  in  collective  bargaining  units 
either  formally  certified  or  voluntarily  recognized  by  their  employers.28 


As  regards  professional  employees  in  professional  firms,  it  is  notable 
that  no  movement  towards  collective  bargaining  has  occurred.29  And  this  is 
true  despite  the  fact  that  a  number  of  public  accounting  and  engineering 
firms  employ  professionals  in  sufficient  numbers  to  provide  a  base  for 
unionization.  As  noted  in  the  last  section,  a  community  of  interests  and 
perspectives  among  employees  and  employers  who  share  a  common 
profession  may  well  ease  labour  relations.  Even  in  those  disputes  which  do 
arise,  a  common  professional  status  makes  it  unlikely  that  the  mechanism 
of  dispute  resolution  will  be  collective  bargaining.  As  Katherine  Swinton 
has  noted,  collective  bargaining  pits  “labour”  against  “management”,  and 
employed  professionals  in  professional  firms  are  unlikely  to  cast  themselves 
in  the  former  role.30 

The  likely  future  development  of  collective  bargaining  in  the 
professions  under  review  depends  to  a  large  extent,  of  course,  upon  the 


21  Idem. 

26Ibid.,  pp.  94,  104. 

29Articling  law  students  are  eligible  to  bargain  collectively  in  Ontario,  however,  and  have  been  included 
in  at  least  one  bargaining  unit.  Association  of  Commercial  and  Technical  Employees,  Local  1704, 
CLC  v.  Parkdale  Community  Legal  Services  (1977)  O.L.R.B.  Rep.  661  at  662. 

50Swinton,  op.  cit.,  p.  98. 
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removal  of  legislative  impediments.  There  is  a  considerable  body  of  opinion 
among  labour  lawyers  and  industrial  relations  specialists  favouring  such 
change--a  body  of  opinion  reflected  in  both  working  papers  on  employed 
professionals  prepared  for  the  Professional  Organizations  Committee. 
Professional  regulatory  bodies  themselves  appear  by  and  large  to  take  a 
position  of  cautious  neutrality  on  the  issue.31 


We  ourselves  can  see  no  persuasive  argument  for  denying  to 
professional  employees  the  rights  extended  to  other  employees.  Labour 
legislation  in  the  public  and  private  sectors  at  the  federal  and  provincial 
levels  in  Canada  is  by  no  means  consistent  in  this  regard.  The  case  for 
denying  collective  bargaining  rights  to  professionals  appears  to  be  based  on 
the  notion  that  organization  for  collective  bargaining  purposes  is  contrary 
to  a  professional  ethos  of  altruism  and  individualism,  and  that  it  would 
weaken  the  fabric  of  professionalism  essential  to  the  performance  of 
professional  roles.  To  us  this  appears  analogous  to  the  argument  that 
permitting  greater  competition  among  self-employed  professionals  will 
damage  the  fabric  of  professionalism.  But  Just  as  we  do  not  believe  that 
creating  the  conditions  for  greater  competition  among  professional  firms 
will  lead  to  the  rise  of  aggressive  and  unseemly  competitive  behaviour 
among  professionals,  so  also  we  do  not  believe  that  creating  the  conditions 
for  collective  bargaining  will  lead  to  aggressive  confrontation  tactics  on  the 
part  of  employed  professionals  or  to  the  subordination  of  “professional” 
concerns  to  those  of  self-interest.  In  both  cases  the  sense  of  professionalism 
shaped  in  professional  training  programmes  and  in  the  performance  of 
professional  functions  is  an  important  mitigating  factor.  Creating  the 
conditions  for  collective  bargaining  will  allow  mechanisms  to  develop 
consistent  with  the  sense  of  professionalism  of  professional  employees. 
Indeed,  we  expect  that  one  of  the  major  effects  of  removing  legal 
impediments  to  formal  collective  bargaining  procedures  would  be  to  give 
impetus  to  the  development  of  informal  bargaining  structures  as  has 
occurred  in  the  case  of  engineering.32  Professional  employees  may  prefer  the 
greater  flexibility  of  such  structures;  and  employers  are  more  likely  to 
accept  them  when  the  alternative  is  the  creation  of  a  formally  certified 
bargaining  unit. 


31See  Law  Society  of  Upper  Canada,  Brief  to  the  Professional  Organizations  Committee,  January,  1978, 
p.  28;  APEO,  op.  cit.,  p.  30;  Canadian  Institute  of  Chartered  Accountants,  Handbook,  p.  74.  The 
Society  of  Management  Accountants  maintains  that  it  is  inappropriate  for  management  accountants 
to  unionize,  given  their  close  involvement  with  management.  SMAO,  Brief  to  the  Professional 
Organizations  Committee,  October,  1977,  p.  13. 

32Swinton,  op.  cit.,  p.  110. 
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Accordingly,  we  propose  that  the  professional  exclusions  in  The 
Ontario  Labour  Relations  Act 33  and  The  Crown  Employees  Collective 
Bargaining  Act34  be  removed.  We  also  suggest  that  the  related  proposals 
made  by  Katherine  Swinton  in  her  working  paper  for  the  Committee 
appear  reasonable.  They  are: 

i)  The  definition  of  “managerial  functions”  in  the  labour 
relations  legislation,  which  can  result  in  the  exclusion  of 
many  professional  employees  from  collective  bargaining, 
should  be  altered.  Some  advance  has  been  made  through  the 
flexible  interpretation  placed  on  the  phrase  in  recent 
decisions  by  labour  relations  boards.  However,  many 
professional  employees  may  still  be  excluded  from  the 
legislation,  thus  weakening  their  bargaining  position. 
Professional  employees  should  be  excluded  from 
bargaining  units  of  professional  employees  only  if  they 
exercise  supervisory  authority  over  other  professional 
employees  and  can  affect  the  employment  status  of  other 
professionals.  Similarly,  they  should  be  excluded  on  the 
basis  that  they  act  in  a  confidential  capacity  in  matters 
relating  to  labour  relations  only  if  it  is  in  relation  to  labour 
relations  of  professional  employees. 

ii)  Professional  employees  should  be  allowed  to  organize  in 
bargaining  units  composed  only  of  professionals,  unless 
they  indicate  through  majority  vote  that  they  wish  to  be 
included  in  broader  units.  This  assurance  of  sole  profession 
or  multi-profession  units  will  protect  the  separate  interests 
of  the  professionals,  allowing  them  to  deal  with  so-called 
“professional  issues”,  such  as  career  development.  The 
option  of  multi-professional  units  protects  the  employer 
against  the  costs  associated  with  fragmentation  of 
bargaining  units,  as  well  as  ensuring  some  efficacy  in 
bargaining  power  if  there  are  only  a  few  members  from  each 
profession  in  the  workplace. 

iii)  The  membership  of  the  Labour  Relations  Board  should 
include  representatives  of  professional  interests,  and 
consideration  should  be  given  to  the  creation  of  a 
“professional”  panel  within  the  Board. 


”R.S.O.  1970,  c.  232,  s.  6(3). 
3<S.O.  1972,  c.  67,  s.l(l)(g)(iv). 
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iv)  The  option  as  to  whether  professional  employees  should  be 
allowed  to  strike  should  be  left  to  the  choice  of  the  particular 
bargaining  unit,  as  there  is  nothing  inherently 
incompatible  between  the  strike  and  professionalism.35 


We  have  based  our  argument  largely  upon  the  rights  of  professional 
employees.  We  could  not,  of  course,  hold  to  this  position  if  we  believed  that 
the  removal  of  professional  exclusions  from  labour  legislation  would  be 
harmful  to  a  broader  balance  of  interests.  We  do  not  believe  that  such 
detriment  would  occur.  It  is  most  likely  that,  given  the  factors  of 
professional  psychology  and  demography  noted  above,  the  effects  of  these 
changes  would  be  slight.  But  those  effects  which  do  occur  are  likely  to  be,  on 
balance,  beneficial.  The  development  of  formal  or  informal  bargaining 
structures  might  provide  for  the  resolution  of  some  of  the  tensions  among 
employers,  professional  employees,  and  regulatory  bodies  discussed  earlier 
in  this  chapter.  The  introduction  of  another  body-the  bargaining  unit- 
into  these  relationships  also,  of  course,  provides  another  potential  source  of 
conflict,  but  we  believe  that  a  system  which  channels  conflict  through  the 
bargaining  process  is  more  likely  to  lead  to  a  resolution  of  contentious 
issues  than  is  one  which  provides  no  such  mechanisms. 


From  the  perspective  of  the  individual  employee,  collective  bargaining 
units  might  give  him  the  organizational  support  necessary  to  negotiate 
“professional  clauses”  relevant  to  his  particular  employment  context- 
relating  to  the  protection  of  standards,  career  and  professional  development, 
etc.  Indeed,  there  are  several  examples  of  such  clauses  in  contracts  involving 
professional  employees  in  Ontario.36  Moreover,  Katherine  Swinton  has 
argued,  persuasively  in  our  view,  that  bargaining  agents  may  in  some  cases 
be  more  accessible  and  perhaps  more  effective  than  regulatory  bodies  in 
supporting  employees  in  disputes  with  management  regarding  ethical  or 
technical  standards.37  From  the  point  of  view  of  the  employer,  collective 
bargaining  mechanisms  may  provide  a  more  familiar  forum  for  dealing 
with  the  concerns  of  his  professional  employees  than  does  the  regulatory 
body.  As  we  have  noted,  however,  we  have  heard  no  evidence  that  employers 
have  had  problems  with  regulatory  bodies,  and  they  might  be  expected  to 


S5Swinton,  op.  cit.,  p.  167-168. 

i6Ibid.,  pp.  100-101.  However,  Swinton  also  notes  that  “one  suspects  that  in  eleventh  hour  bargaining, 
the  professional  clauses  would  be  traded  off  for  monetary  benefits,”  and  that  under  the  federal  Public 
Service  Staff  Relations  Act,  arbitration  does  not  extend  to  the  resolution  of  such  issues. 

"Ibid.,  pp.  102-103. 
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resist  another  form  of  organization  which  would  strengthen  the  collective 
bargaining  power  of  their  employees. 


As  regards  the  relationship  between  the  regulatory  body  itself  and  the 
bargaining  unit,  there  is  general  agreement  that  these  two  types  of 
organizations  should  be  sharply  distinguished  from  each  other.  This  has 
been  a  matter  of  public  policy  in  Ontario  and  in  other  Canadian 
provinces,38  and  is  generally  accepted  by  regulatory  bodies  themselves.39 
The  grounds  for  this  policy  lie  in  the  necessity  to  distinguish  between  thet 
regulatory  body  as  a  promoter  of  the  public  interest  (that  is,  as  a  bodyj 
required  to  consider  the  impact  of  its  decisions  on  a  wide  range  of  interests  j 
and  to  be  ultimately  accountable  to  those  interests),  and  the  bargaining  unit 
as  a  promoter  of  group  interests  and  as  accountable  to  its  membership.  q 


The  roles  of  the  regulatory  body  and  the  bargaining  unit,  then,  aref 
separate  and  distinct:  neither  can  substitute  for  the  other.  There  are  areas  of 
overlap,  however,  in  which  they  both,  inevitably,  will  be  concerned;  and  in 
these  areas,  they  may  either  reinforce  or  conflict  with  each  other. 
“Professional  clauses”  regarding  ethics  and  professional  development  are 
easier  to  negotiate  when  a  bargaining  unit  can  point  to  the  existence  of  1 
codes  of  ethics  and  continuing  competence  requirements  of  regulatory 
bodies.  Similarly,  the  existence  of  professional  clauses  eases  the  regulatory 
body’s  problems  of  enforcing  codes  of  ethics  and  continuing  competence 
requirements  upon  its  membership  in  employed  contexts.  In  disciplinary 
cases,  on  the  other  hand,  there  is  the  potential  for  the  bargaining  unit  to 
provide  support  for  its  individual  member,  vis  a  vis  the  regulatory  body. 
Under  a  licensing  system,  the  bargaining  unit,  as  a  result  of  its  concern  with 
job  descriptions,  may  urge  the  regulatory  body  to  undertake  unauthorized 
practice  proceedings  which  for  a  number  of  reasons  the  latter  is  reluctant  to 
pursue.  Such  would  appear  to  be  the  case,  for  example,  in  engineering, 
where  the  Federation  of  Engineering  and  Scientific  Associations  has  argued 
for  a  much  more  vigorous  enforcement  policy  by  the  APEO.40 


These  areas  of  overlap,  with  their  possibilities  of  collaboration  or 
conflict,  are  inevitable.  The  manner  in  which  they  are  dealt  with  depends 


58A11  provinces,  for  example,  have  insisted  upon  a  distinction  between  the  professional  regulatory  body 
in  medicine  on  the  one  hand  and  the  voluntary  medical  associations  which  negotiate  fees  under  the 
provincial  health  insurance  plans  on  the  other. 

39See,  for  example,  Law  Society  of  Upper  Canada,  Brief  to  the  Professional  Organizations  Committee, 
op.  cit.,  p.  28;  APEO,  op.  cit.,  p.  30;  Canadian  Institute  of  Chartered  Accountants, Handbook,  p.  74. 

40FESA,  op.  cit.,  pp.  3-5,  10. 
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argely  upon  the  balance  of  interests  within  the  regulatory  body,  a  matter 
vith  which  we  dealt  in  Chapter  7.  We  noted  there  that  there  is  some 
evidence  of  substantial  under-representation  of  engineers  employed  in 
ndustry  on  the  Council  of  the  APEO;  and  that  lawyers  employed  in 
government  and  private  non-legal  firms  have  no  representation  on  the 
ienchers  of  the  Law  Society,  although  they  constitute  16%  of  the  Law 
Society’s  membership.  In  that  context,  we  suggested  that  professional 
>odies  be  encouraged  to  ensure  that  employed  professionals,  in  both 
professional  firms  and  in  government  and  industry,  have  representation  on 
he  councils  of  regulatory  bodies  in  rough  proportion  to  their  membership 
n  the  profession. 


?.  Conclusion 

Considerable  frustration  with  the  present  regulatory  structure  has  been 
xpressed  to  the  Professional  Organizations  Committee  by  representatives 
>f  employed  engineers.  However,  on  the  basis  of  available  information,  it  is 
difficult  to  assess  the  actual  degree  to  which  the  extensive  employment  of 
>rofessionals  in  contexts  other  than  professional  firms  creates  problems 
vuthin  the  regulatory  structure  in  engineering,  or  in  the  other  professions 
nder  review.  We  have  found,  in  law  and  engineering,  that  professionals 
mployed  in  such  contexts  are  under-represented  on  the  governing  councils 
f  regulatory  bodies. 


The  adoption  of  an  industrial  exemption  in  engineering,  where  the 
mployment  of  professionals  in  industry,  commerce  and  government  is 
nost  extensive,  may  alleviate  some  problems.  However,  to  the  extent  that 
ngineers  choose  to  retain  their  licences  while  employed  in  exempted 
ontexts,  some  tensions  may  remain. 

To  alleviate  the  tensions  among  employers,  professional  employees, 
nd  regulatory  bodies,  we  make  the  following  proposals: 


3.1  While  the  treatment  of  the  interests  of  employed  professionals  within 
the  governing  bodies  of  the  professions  must  remain  essentially  a 
matter  for  the  profession  itself  to  determine,  professional  bodies  ought 
to  be  encouraged  to: 

i)  frame  electoral  provisions  to  identify  professionals  employed  in 
industry  and  government  (and  possibly  those  employed  in 
professional  firms  as  well)  as  distinct  constituencies  entitled  to 
reasonably  proportionate  representation  [see  also  proposal 
7.3(h)]; 
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ii)  frame  conduct  requirements  and  ethical  codes  to  take  account  of 
the  variety  of  employment  contexts  in  which  professionals  find 
themselves. 

13.2  The  professional  exclusions  in  The  Ontario  Labour  Relations  Act  and 
The  Crown  Employees  Collective  Bargaining  Act  ought  to  be 
removed. 


Part  V 
Conclusion 


Chapter  14  Summary  of  Proposals 

Chapter  5  The  Scope  of  Licensed  Practice 

5.1  The  licensed  function  in  accounting  should  be  limited  to  the 
performance  of  statutory  audits,  except  those  audits  performed  in 
respect  of  the  entities  (essentially  public  sector  organizations  and 
lending  institutions)  described  in  section  l(c)(iii-vi)  of  the  present 
Public  Accountancy  Act. 

5.2  The  Institute  of  Chartered  Accountants  of  Ontario  should  become 
the  licensing  body  in  accounting. 

5.3  Current  non-C.A.  licensees  in  public  accounting  ought  to  be 
subsumed  into  membership  in  the  Institute  of  Chartered 
Accountants. 

5.4  Rules  respecting  disclosure  of  non-audit  services  provided  by 
auditors  to  corporations  under  review  should  be  developed 
(preferably  by  the  Institute),  and  in  some  cases  these  activities  might 
be  proscribed. 

5.5  Third  party  interests  in  building  design  and  construction  are 
important  enough  to  warrant  licensure,  though  not  in  the  case  of 
buildings  exempted  from  coverage  by  section  2.1  of  the  Ontario 
Building  Code.  Accordingly,  all  such  small  private  buildings 
should  be  excluded  from  the  scope  of  the  licences  in  building 
design. 

5.6  The  licensed  function  should  be  restricted  to  Registered  Architects 
and  to  a  new  group  of  “Licensed  Building  Engineers”  of  the 
Association  of  Professional  Engineers  of  Ontario.  The  Architects 
Act  should  be  amended  to  remove  the  exemption  for  other 
Professional  Engineers  allowing  them  to  provide  architectural 
services  in  the  course  of  their  engineering  work. 

5.7  The  Board  of  Licensed  Building  Engineers  should  include 
Registered  Architects  and  lay  members,  as  well  as  Professional 
Engineers  (both  Licensed  Building  Engineers  and  other  Pro¬ 
fessional  Engineers). 

5.8  Licensed  Building  Engineers  should  be  designated  by  the 
Association  of  Professional  Engineers  of  Ontario  and  only  they, 
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among  professional  engineers,  should  be  licensed  to  provide 
building  design  services. 

5.9  Except  for  engineering  services  specifically  required  by  statute  or 
regulation,  all  engineering  work  done  by  employees  of  industrial, 
commercial  or  government  enterprises  (not  professional  firms), 
should  be  exempt  from  the  scope  of  the  licence  to  practise 
professional  engineering. 

5.10  Primarily  because  of  information  problems  faced  by  consumers 
(second  parties)  and  to  a  lesser  extent  because  of  possible  third 
party  effects,  an  exclusive  rights  to  practise  (licensure)  regime 
should  be  maintained  in  law. 

5.11  As  at  present,  there  should  be  no  attempt  by  statute  to  define 
precisely  the  functions  falling  within  the  practice  of  law  regulated 
under  this  licensure  regime. 

5.12  The  exclusive  right  to  practise  in  household  legal  service  sectors, 
such  as  residential  conveyancing,  presently  possessed  by  members  of 
the  Law  Society  of  Upper  Canada,  should  not  be  abrogated. 
However,  this  proposal  is  conditional  on:  the  removal  of  present 
restrictions  on  price  and  non-price  advertising;  the  availability  of 
minority  equity  participation  to  paraprofessionals  in  incorporated 
law  firms;  the  avoidance  of  restrictive  rules  governing  the  ratios  of 
professional  and  paraprofessional  personnel;  and  the  avoidance  of 
rules  restricting  the  formation  of  multi-branch  law  firms. 

5.13  The  present  system  of  direct  regulation  of  non-lawyer  notaries, 
involving  a  provincial  examiner  in  the  Ministry  of  the  Attorney 
General  and  county  court  judges,  should  be  replaced  by  a  single 
Registrar  (as  under  various  statutes  administered  by  the  Ministry  of 
Consumer  and  Commercial  Relations),  with  appeals  to  the 
Commercial  Registration  Appeal  Tribunal  on  matters  pertaining 
to  the  issue  or  revocation  of  licences  or  commissions. 

5.14  The  “public  convenience  and  necessity”  test  for  the  issue  of  new 
notarial  commissions  to  non-lawyers  should  be  replaced  by  clearly 
specified  qualifying  standards  and  by  the  introduction  of  evaluation 
techniques  amenable  to  reasonably  objective  application. 
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5.15  Grounds  for  disciplining  non-lawyer  notaries  for  misconduct  or 
incompetence  should  be  clearly  specified  and  a  disciplinary  process 
should  be  fully  developed. 

5.16  Restrictions  on  notarial  commissions  (territorial  or  class  of 
document)  should  be  more  clearly  specified  either  in  The  Notaries 
Act  or  in  the  terms  of  particular  commissions. 

5.17  Non-lawyer  notaries  should  continue  to  be  regulated  directly  by  the 
government  and  not  be  given  self-governing  status. 

5.18  Unauthorized  practice  prosecutions  should  not  ordinarily  be 
initiated  and  conducted  by  professional  organizations,  but  instead 
should  fall  under  the  responsibilities  of  the  Director  in  the  Ministry 
of  Consumer  and  Commercial  Relations  who  administers  The 
Business  Practices  Act,  with  unauthorized  practice  being  deemed  an 
“unfair  practice”  under  this  A  ct.  Under  this  proposal,  unauthorized 
practice  complaints  would  typically  be  brought  before  the 
Commercial  Registration  Appeal  Tribunal  by  the  Director  (alone) 
in  applications  for  injunctive  relief. 


Chapter  6 


Related  Areas  of  Practice 


6.1  It  should  be  declared  an  “unfair  practice”  under  The  Business 
Practices  Act  for  any  person  to  hold  himself  out  as  “certified”, 
“professional”,  “registered”,  “chartered”,  “accredited”  or  like 
terms  implying  state  recognition  or  endorsement  of  special 
membership  credentials  in  any  generically  described  profession  or 
occupation  unless  use  of  any  such  designation  is  validly  authorized 
by  or  under  statute.  This  would  mean  that,  in  future,  conferment  of 
professional  designations  (other  than  signification  of  simple 
membership  in  a  professional  association)  would  require 
enactment  of  an  appropriate  professional  statute  specifying  the 
powers,  structures,  and  processes  of  the  body  awarding  such 
designations.  Alternative  mechanisms  of  establishing  such 
designations  (such  as  the  registration  of  a  trade  mark)  would  then 
become  subject  to  challenge  by  the  Director  administering  The 
Business  Practices  Act,  who  could  initiate  a  determination  of  the 
validity  of  such  mechanisms  by  enforcement  action  under  the  Act. 
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6.2  The  designation  “Certified  General  Accountant”  ought  to  be 
established  in  a  statute  setting  out  the  powers,  structures,  and 
processes  of  the  Certified  General  Accountants  Association  of 
Ontario.  The  designations  “Chartered  Accountant”  and 
“Registered  Industrial  Accountant”  ought  to  continue  to  be  based 
in  statutes  establishing  the  Institute  of  Chartered  Accountants  of 
Ontario  and  the  Society  of  Management  Accountants  of  Ontario 
respectively.  Each  of  these  statutes  should  accord  with  the  criteria 
laid  out  and  discussed  in  Chapter  7. 

6.S  The  designation  “Accredited  Public  Accountant”  should  not  be 
established  by  statute,  and  its  continued  use  would,  under  proposal 
6.1,  become  a  violation  of  the  Ontario  Business  Practices  Act. 

6.4  No  designation  involving  the  use  of  the  terms  “certified”, 
“registered”,  “accredited”,  “chartered”,  or  “professional”  other 
than  those  established  in  the  licensing  statutes  proposed  in  Chapter 
5  or  in  the  certification  statutes  proposed  in  6.2  above,  should  be 
established  in  the  professions  under  review. 

6.5  No  regulation  of  commercial  tax  return  preparers  is  required 
(although  this  is  an  area  in  which  further  submissions  to  the 
Committee  might  be  useful). 

6.6  No  licensing  or  statutory  certification  system  is  required  for 
paraprofessionals  (that  is,  personnel  functioning  under  the 
supervision  and  responsibility  of  a  professional)  in  any  of  the 
professions  under  review. 

6.7  “Bridging”  provisions  whereby  paraprofessionals  and  persons  in 
allied  occupations  can  take  further  training  to  qualify  as 
professionals  appear  to  be  basically  fair  in  accounting  and 
engineering,  excessively  onerous  in  architecture,  and  non-existent 
in  law.  In  each  profession,  bridging  provisions  ought  to  exist,  and 
ought  to  allow  for  a  trading-off  of  experience  against  formal 
academic  qualifications,  as  long  as  no  one  is  thereby  allowed  to 
“short-cut”  the  normal  academic  route.  Furthermore, 
paraprofessionals  and/or  allied  occupations  ought  to  be  formally 
represented  on  the  bodies  establishing  bridging  provisions,  a 
condition  which  does  not  currently  obtain  in  any  of  the  professions 
[see  also  proposal  7.3(i)  regarding  the  representation  of  such  groups 
on  the  governing  councils  of  professional  bodies]. 
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6.8  Engineering  and  architectural  technologists  and  technicians  ought 
not  to  be  licensed  to  practise  “in  parallel  with”  and/or 
independently  of  engineers  and  architects.  However,  in 
engineering,  the  industrial  exemption  will  have  the  effect  of 
allowing  partial  parallel  practice  in  industry  and  government. 

6.9  Community  legal  workers  ought  to  be  granted  an  exemption  from 
the  licensing  system  in  law,  as  employees  of  such  community  legal 
programmes,  financed  by  public  funds,  as  might  be  specified  from 
time  to  time  by  or  under  The  Law  Society  Act. 

6.10  As  implied  in  proposals  6.4  to  6.9,  there  is  no  need  to  grant  any 
statutory  powers  to  the  Ontario  Association  of  Certified  Engineering 
Technicians  and  Technologists,  the  Association  of  Architectural 
Technologists  of  Ontario,  the  Institute  of  Law  Clerks  of  Ontario, 
the  Metropolitan  Toronto  Legal  Secretaries  Association,  or  to  any 
other  group,  association,  or  agency  in  respect  of  the  regulation  of 
the  professional  areas  under  review,  except  as  proposed  in  Chapter  5 
and  in  proposal  6.2  above. 


Chapter  7  The  Structures  and  Processes  of  Professional 

Self-Regulation 

7.1  The  structures  and  processes  of  professional  self-government 
should  be  as  clear  and  comprehensible  as  possible  to  those  affected 
by  their  decisions:  Accordingly,  the  statutes  establishing  licensing 
and  certifying  bodies  in  law,  accounting,  architecture,  and 
engineering  should  clearly  set  out  the  structures  and  processes  of 
governing  councils  and  executive  committees,  and  of  complaints, 
discipline  and  registration  committees,  and  should  clearly  indicate 
the  routes  of  appeal  from  these  bodies. 

7.2  The  procedures  of  professional  self-regulatory  bodies  should  be 
non-arbitrary,  and  there  should  be  clear  avenues  of  appeal  from 
their  decisions  in  individual  cases: 

i)  In  cases  involving  the  suspension  or  revocation  of  a  licence,  a 
formal  hearing  should  be  held,  from  which  an  appeal  would  lie 
to  the  courts,  as  is  essentially  the  case  at  present.  The  statutorily 
constituted  discipline  committee  would  be  the  appropriate 
forum  for  such  a  hearing. 
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ii)  In  cases  involving  the  refusal  of  a  licence  (either  to  transfer  or 
domestic  applicants)  there  should  be  provisions  for  the  refused 
applicant  to  request  an  informal  hearing  by  the  registration 
committee.  The  applicant  should  also  have  the  right  to  demand 
a  formal  hearing  by  the  registration  committee,  from  which  an 
appeal  would  lie  to  the  courts.  The  registration  committee 
should  be  empowered  to  make  cost  orders, 
iii)  In  cases  involving  allegations  of  professional  misconduct  or 
incompetence  there  ought  to  be  provision  for  the  complainant 
to  request  an  informal  hearing  by  the  complaints  committee. 
The  complainant  should  also  have  the  right  to  demand  a  formal 
hearing  of  the  case  by  the  discipline  committee.  The  discipline 
committee  should  also  be  empowered  to  make  cost  orders, 
including  orders  against  complainants. 

The  governing  councils  of  the  professional  bodies  should  include 
representatives  from  a  variety  of  interests  both  within  and  outside 
the  profession: 

i)  The  Lieutenant  Governor  in  Council  should  appoint 
representatives  of  the  following  categories  of  affected  interests  to 
the  governing  councils  of  professional  regulatory  bodies: 
employers  and/or  clients  of  professionals  (including,  in  the  case 
of  accounting,  users  of  financial  information);  third  parties; 
paraprofessionals;  and  allied  occupations, 
ii)  The  balanced  representation  of  intra-professional  interests 
ought  to  be  left  largely  in  the  hands  of  professional  bodies 
themselves.  However,  the  electoral  provisions  of  professional 
bodies  ought  to  be  subject  to  ministerial  review  and  Lieutenant 
Governor  in  Council  approval  [see  proposal  7.4(iii)  below]. 

It  should  be  made  clear  and  explicit  that  the  ultimate  regulatory 
power  in  professional  areas,  as  in  other  areas,  lies  with  the  elected 
legislature  and  executive: 

i)  All  regulations  made  by  professional  licensing  or  certifying 
bodies  ought  to  be  subject  to  the  approval  of  the  Lieutenant 
Governor  in  Council  with  prior  review  by  the  responsible 
minister;  but  ministerial  or  Cabinet  power  should  not  extend  to 
the  power  to  impose  regulations  on  the  professional  bodies. 
Such  “reserve”  legislative  authority  ought  to  remain  with  the 
legislature.  Furthermore,  all  regulations  ought  to  be  published 
in  the  Ontario  Gazette. 
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ii)  The  responsibility  for  the  professions  under  review  ought  to  lie 
with  the  Provincial  Secretary  for  Justice. 

iii)  A  distinction  should  be  made  clearly  in  the  enabling  statutes 
between  “regulations”  and  “bylaws”,  the  latter  not  being 
subject  to  review,  approval,  or  Gazetting.  Bylaws  should  deal 
only  with  “administrative”  matters,  and  regulations  with 
matters  of  “policy”. 

iv)  The  jurisdiction  of  the  Ombudsman  should  be  extended  to 
include  professional  regulatory  bodies. 


7.5  Information  regarding  the  decisions  and  activities  of  professional 
bodies  and  the  reasoning  behind  these  decisions  should  be  publicly 
available:  Accordingly,  statutes  establishing  professional  bodies 
ought  to  require  submission  of  an  annual  report,  of  specified 
format,  to  the  responsible  minister  and  to  a  standing  committee  of 
legislature.  These  reports  should  contain  both  information 
descriptive  of  council  and  committee  activities,  and  statistical  data 
regarding  membership  profiles,  attrition  rates  in  training 
programmes,  applications  for  entry,  and  other  matters  related  to 
manpower  planning,  as  well  as  disciplinary  cases,  and  complaints. 

7.6  There  should  be  opportunities  for  informed  public  debate  and 
discussion  of  professional  policy  by  affected  interests,  and  for 
bringing  this  debate  to  the  attention  of  public  authorities: 

i)  A  standing  committee  of  the  legislature,  probably  the 
Committee  on  the  Administration  of  Justice,  ought  to  receive 
and  publicly  review  the  annual  reports  of  professional  bodies,  as 
noted  in  proposal  7.5  above. 

ii)  A  periodic  comprehensive  review  of  professional  policy  and 
legislation  should  be  undertaken  by  a  select  committee  of  the 
legislature,  possibly  at  decennial  intervals. 


Chapter  8  Citizenship  and  Transfer  Rules 

8. 1  Canadian  citizenship  should  not  be  a  requirement  for  membership 
in  any  professional  body. 

8.2  Canadian  citizenship  should  be  required  of  all  members  of  the 
governing  councils  of  professional  bodies. 


406 


Professional  Regulation 


8.3  Where  work  experience  in  Ontario  is  thought  to  be  necessary,  it 
should  be  undertaken  by  all  applicants,  transfer  applicants  and  new 
Ontario  applicants,  in  equal  amounts  irrespective  of  the  work 
experience  of  transfer  applicants  undertaken  in  other  jurisdictions. 

8.4  In  no  case  should  post-licensure  experience  per  se  in  the  home 
jurisdiction  be  required  of  transfer  applicants.  Pre-  and  post¬ 
licensure  work  experience  in  other  jurisdictions  should  be  equally 
satisfactory  in  fulfilling  Ontario  requirements,  where  the  Ontario 
context  of  practical  experience  is  not  essential. 

8.5  Where  work  experience  per  se  is  required  of  all  applicants  for 
licensure,  and  the  Ontario  context  of  this  experience  is  not  deemed 
to  be  essential,  the  experience  of  transfer  applicants  in  other 
jurisdictions  should  count  towards  fulfillment  of  this  requirement. 

8.6  Academic  requirements  for  transfer  applicants  should  be  satisfied 
by: 

i)  training  programmes  in  their  home  jurisdictions  of  similar 
quality  and  length  to  those  required  in  Ontario; 
ii)  specially  set  Ontario  examinations  in  specified  areas  where  the 
applicant’s  training  is  deficient  and/or  where  the  content  of  the 
subject  is  particularly  affected  by  the  Ontario  context. 

Chapter  9  Specialization  and  Non-Price  Advertising 

9.1  There  is  no  case  for  formal  specialty  certification/accreditation 
programmes  in  any  of  the  four  professions.  The  case  is  weakest  in 
public  accountancy  and  architecture  because  of  the  relatively 
constrained  functions  performed  by  professionals  in  these  fields  and 
the  relatively  sophisticated  clienteles  involved.  Even  in  engineering 
and  law,  where  there  is  much  more  scope  for  de  facto  specialization 
of  functions,  client  information  problems  in  effecting  an 
appropriate  matching  of  client  and  professional  in  the  selection 
process  do  not  seem  so  acute  as  to  j  ustify  the  costs  in  terms  of  market  j 
segmentation  and  administrative  burdens  that  are  entailed  in  a 
formal  specialty  certification  programme. 

9.2  Removal  of  existing  restrictions  in  the  four  professions  on  non¬ 
price  advertising,  such  as  biographical  and  office  information, 
major  clients  (by  consent),  and  preferred  areas  of  practice, whether  in 
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the  mass  media,  professional  or  trade  journals,  or  professional 
brochures,  would  substantially  meet  the  objects  of  specialty 
certification  programmes  without  incurring  the  concomitant  costs. 
The  only  constraint  should  be  to  ensure  that  such  advertising  is 
neither  misleading  nor  deceptive. 

Chapter  10  Fee  Determination  and  Price  Advertising 

10. 1  There  is  no  case  for  a  prohibition  on  price  advertising  in  any  of  the 
professions.  The  prevailing  prohibition  in  the  legal  profession  has 
significantly  contributed  to  consumer  ignorance  and  confusion 
about  legal  fees  and  impaired  the  competitive  health  of  some 
segments  of  the  legal  services  market.  The  only  constraint  on  price 
advertising  in  any  of  the  professions  should  be  that  it  not  be 
misleading  or  deceptive. 

10.2  There  should  be  no  promulgation  of  fee  schedules  of  any  kind  in 
any  of  the  professions  under  review. 

10.3  Ethical  rules  should  be  adopted  by  the  professions  requiring 
disclosure  of  the  basis  of  fee  determination  by  a  professional  before 
accepting  an  engagement.  Similarly,  ethical  rules  should  require  a 
professional  to  notify  a  client  of  any  special  means  of  fee  review 
available  (e.g.  Taxing  Master,  fees  mediation)  in  the  event  of  being 
unable  to  resolve  a  fees  complaint  to  a  client’s  satisfaction. 

10.4  Legal  service  plans  (e.g.  legal  insurance  plans  or  prepaid  group 
legal  service  plans)  seem  likely  to  develop  on  a  significant  scale  in 
Ontario,  and  policies  should  be  developed  to  promote  and 
accommodate  these  plans.  Further  submissions  to  the  Professional 
Organizations  Committee  on  this  subject  would  be  helpful. 

1 0. 5  Contingent  fee  arrangements  as  a  means  of  financing  civil  litigation 
have  attractions  in  improving  middle  class  access  to  the  legal 
system.  Again,  further  submissions  on  this  subject  would  be 
helpful. 

vELimqm*! 

Chapter  11  Post-Entry  Competence 

11.1  Civil  liability  claims  for  professional  negligence  appear  to  be 
effective  competence  incentives  in  public  accountancy,  effective  to  a 
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qualified  extent  in  architecture  and  engineering,  and  of  limitec 
effectiveness  in  law. 

11.2  The  desirability  of  mandatory  errors  and  omissions  insurano 
requirements  as  a  condition  of  the  right  to  practise,  at  least  when 
the  professions  themselves  have  not  so  elected  (that  is  to  say 
accounting,  architecture  and  engineering),  has  not  been  clearb 
established.  While  such  a  requirement  would  improve  ; 
profession’s  access  to  information  on  problems  of  incompetence 
other  advantages  to  the  public  seem  less  clear  and  the  ability  o 
private  insurance  markets  to  service  such  a  requirement  01 
acceptable  terms  seems  uncertain.  Further  submissions  migh 
usefully  be  addressed  to  the  Professional  Organizations  Commute 
on  this  question. 

11.3  Any  group  insurance  plan,  mandatory  or  voluntary,  should  carr 
substantial  uninsurable  deductibles  and  require  an  insurer  t< 
disclose  to  the  professional  body  at  regular  intervals  the  ful 
incidence  and  costs  of  claims. 

1 1.4  The  accounting  and  legal  professions  should  follow  the  lead  of  th 
architecture  and  engineering  professions  in  developin: 
comprehensive  loss  control  programmes  with  loss  control  bulletins 
professional  liability  handbooks,  claims  incidence  updates,  los 
prevention  seminars  (with  attendance  incentives  through  premiur 
reductions),  etc.  • 

11.5  The  disciplinary  body  of  each  profession  should  have  access  to  a) 

relevant  claims  data  from  group  insurance  plans  includin 
individual  files.  ' 

11.6  The  limitation  period  for  civil  liability  suits  for  professions 
negligence  should  not  begin  to  run  until  the  injury  has  occurre 
(rather  than  when  the  cause  of  injury  occurred),  as  recentl 
proposed  in  the  Ontario  Attorney  General’s  model  Limitations  Ac; 

11.7  The  professional  statutes  under  review  should  put  beyond  dout 
that  the  professions  are  responsible  for  regulating  post-entr 
competence,  as  well  as  misconduct. 

11.8  To  facilitate  effective  regulation  of  competence,  a  wide  and  flexibl 
range  of  sanctions  should  be  placed  at  the  disposal  of  eac 
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profession.  These  should  include  the  power  to  suspend  or  revoke  a 
licence,  the  power  to  limit  a  professional’s  practice,  the  power  to 
require  supervision  or  collaboration  by  or  with  other  professionals, 
the  power  to  order  re-examination  or  compulsory  continuing 
education  programmes,  and  the  power  to  fine. 

11.9  A  fees  mediation  service  should  be  provided  by  each  profession. 

11.10  Each  profession  should  be  empowered  to  undertake  a  peer  review 
programme. 

11.11  Complainants  aggrieved  by  the  conduct  of  professionals  and 
dissatisfied  with  the  disposition  of  their  complaint  by  the 
professional  body,  should  be  entitled  to  seek  the  informal 
intercession  of  the  Ombudsman  on  their  behalf  [see  proposal 

I  7.4(iv)]. 

11.12  Mandatory  universal  requalification  (re-examination)  or 
continuing  education  requirements  should  be  rejected. 

11.13  Each  profession  should  be  subject  to  an  annual  reporting 
requirement  involving  the  submission  to  a  standing  committee  of 
the  legislature  of  such  information  on  the  operations  of  its 
disciplinary  processes  as  might  be  prescribed  by  legislation  (see 
proposal  7.5). 

Chapter  12  Firm  Structure 

i 

12.1  Professional  firms  should  be  permitted  to  incorporate, 

i)  subject  to  the  requirements  that  a  majority  of  directors  and 
shareholders  be  licensed  members  of  the  profession  whose 

i  services  the  firm  is  purveying,  be  bona  fide  full-time  employees 

of  the  firm,  and  that  the  remaining  directors  and  shareholders 
also  be  bona  fide  full-time  employees  of  the  firm;  these 
requirements  would  not  apply  to  engineering  firms; 

ii)  subject  to  an  election  by  the  firm  between  unlimited  liability 
and  limited  liability  with  mandatory  errors  and  omissions 
insurance  coverage; 

iii)  subject  to  the  professional  corporation  obtaining  and 
maintaining  a  certificate  of  authorization  from  the  professional 
licensing  body. 
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12.2  The  professions  under  study  should  develop  intra-  and  inter¬ 
professional  institutional  arrangements  for  promoting  and  vetting 
multidisciplinary  firm  arrangements. 

12.3  In  developing  appropriate  rules  on  multidisciplinary  firms,  the 
professions  should  attach  weight  to  the  following  principles: 

i)  Multidisciplinary  collaborative  enterprises  betweer 
professionals  and  non-professionals  involving  the  provision  o: 
professional  services  should  be  prohibited. 

ii)  Multidisciplinary  professional  firms,  as  firms,  or  dualh 
qualified  individuals,  should  be  licensed  by  all  relevan 
professional  bodies. 

iii)  Individual  professionals  in  such  firms  should  be  confined  tc 
functions  for  which  they  are  individually  licensed  unless  a  dub 
licensed  professional  also  formally  assumes  professiona 
responsibility  for  work  performed  by  a  professional  functioning 
outside  the  scope  of  his  personal  licence. 

iv)  Requirements  as  to  beneficial  ownership  and  composition  o 
boards  of  directors  proposed  in  the  context  of  incorporation 
should  also  apply  to  multidisciplinary  professional  firms. 

v)  Multidisciplinary  professional  firms  should  be  required  tc 
practise  only  through  the  corporate  form. 

Chapter  13  The  Employed  Professional 

13.1  While  the  treatment  of  the  interests  of  employed  professional 
within  the  governing  bodies  of  the  professions  must  remaii 
essentially  a  matter  for  the  profession  itself  to  determine 
professional  bodies  ought  to  be  encouraged  to: 

i)  frame  electoral  provisions  to  identify  professionals  employed  ii 
industry  and  government  (and  possibly  those  employed  ii 
professional  firms  as  well)  as  distinct  constituencies  entitled  t< 
reasonably  proportionate  representation  [see  also  proposa 
7.3(h)];  .  jj 

ii)  frame  conduct  requirements  and  ethical  codes  to  take  account  o 
the  variety  of  employment  contexts  in  which  professionals  fin< 
themselves. 

13.2  The  professional  exclusions  in  The  Ontario  Labour  Relations  Ac 
and  The  Crown  Employees  Collective  Bargaining  Act  ought  to  b 
removed. 
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A.  Preliminary  Briefs  Submitted  to  the  Professional 

Organizations  Committee,  1976 

Abshez,  Charles,  B.A.,  M.Ed.,  C.G.A.,  R.I.A. 

Andzans,  Peter,  M.A.,  M.C.I.P. 

Association  for  Part-Time  Undergraduate  Students 

Association  of  Architectural  Technologists  of  Ontario 

Association  of  Certified  Survey  Technicians  and  Technologists  of  Ontario 

Association  of  Ontario  Land  Surveyors 

Association  of  Professional  Engineers  of  Ontario 

Atrill,  Verne  H. 

Bertrand,  Robert  J.,  Director  of  Investigation  and  Research,  Combines 
Investigation  Act,  Consumer  and  Corporate  Affairs,  Canada 

Bolton,  John,  L.M.,  B.Arch.(Wits),  A.R.I.B.A. 

Bzowski,  C.,  C.E.T.,  Ordan  Thermal  Products  Limited 
Canadian  Council  on  Social  Development 
Canadian  Institute  of  Surveying 

Canadian  Medical  and  Biological  Engineering  Society 
Canadian  Society  for  Chemical  and  Biochemical  Technology 

Canadian  Society  of  Certified  Accountants 
Certified  General  Accountants  Association  of  Ontario 
Committee  of  Ontario  Deans  of  Engineering 

Community  and  Legal  Aid  Services  Programme  and  The  Clinical  Training 
Committee,  Osgoode  Hall  Law  School 

Confederation  College  of  Applied  Arts  and  Technology 

Consulting  Engineers  of  Ontario 

Consumers’  Association  of  Canada  (Ontario) 

De  Freitas,  E.C. 

M.M.  Dillon  Limited,  Consulting  Engineers  8c  Planners 

Drew  Warner  Company 

ECE  Group,  Consulting  Engineers 

Federation  of  Engineering  and  Scientific  Associations 

R.J.  Fenlon  Real  Estate  Limited 
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Finlay,  J.B.,  Ph.D.,  P.Eng. 

Fischer,  L.,  R.I.A. 

Foster  Engineering  Limited,  Consulting  Professional  Engineers 
Furlong,  John,  J.,  P.Eng. 

Gathercole,  Richard,  J.,  Faculty  of  Law,  University  of  Toronto 

Gelbloom,  F.L.,  Ontario  Land  Surveyor 

Giffels  Limited,  Consulting  Engineers 

Gore  8c  Storrie  Limited,  Consulting  Engineers 

Greer  Galloway  8c  Associates  Limited,  Consulting  Engineers 

Haldimand  Law  Association 

Halsall,  Robert,  P.Eng. 

Robert  Halsall  and  Associates  Limited,  Consulting  Engineers 

Housing  and  Urban  Development  Association  of  Canada,  Ontario  Counci 

Institute  of  Chartered  Accountants  of  Ontario 

Institute  of  Chartered  Engineers  of  Ontario 

Institute  of  Law  Clerks  of  Ontario 

Investment  Counsel  Association  of  Quebec 

Irwin,  Donald  A. 

Jones,  David,  Faculty  of  Law,  McGill  University 
Jones,  D.L.,  M.Ch.E. 

Jones,  F.J.H. 

Kembel-Ward  8c  Associates  Limited,  Consulting  Engineers 
Kennedy,  James  C.,  Public  Accountant 

Lawes,  R.,  C.I.M.,  S. M.Ch.E.  | 

Lefebvre,  Lefebvre  and  Zaltz,  Barristers  8c  Solicitors 
Linden,  Manuel,  B.A.,  F.I.E.D.,  M.C.S.M.E.,  M.Ch.E.,  C.E.T.,  paE.I.C. 
Lyttle,  Brian  B. 

Manuel,  John,  C.G.A. 

Metropolitan  Toronto  Legal  Secretaries  Association 
Moffat,  Moffat  8c  Kinoshita,  Architects  and  Planners 
Municipal  Engineers  of  Ontario 

Munro-Ploen  8c  Associates  Limited,  Consulting  Engineers 
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Murphy,  P.M.,  R.I.A. 

Myers,  James  B.,  Member,  Institute  of  Law  Clerks  of  Ontario 
Ontario  Association  of  Architects 

Ontario  Association  of  Certified  Engineering  Technicians  and 
Technologists 

Ontario  Association  for  Environmental  Management 
Ontario  Association  of  Landscape  Architects 
Ontario  Building  Officials  Association 
Ontario  Federation  of  Labour 
Ontario  Professional  Foresters  Association 
Ontario  Society  for  Training  and  Development 
Orillia  Law  Association 

Ospalak,  Paul,  DIP.  ARCH.  (Lond.),  A.R.I.B.A.,  M.R.A.I.C.,  M.R.S.H. 
Parker,  David  L. 

Pegoraro,  George 

Peto  MacCullum  Limited,  Consulting  Engineers 
Pitman,  Walter,  President,  Ryerson  Polytechnical  Institute 
Freddie,  Calvin  K.,  P.Eng. 

Project  Planning  Associates  Limited 
Public  Accountants  Council  for  the  Province  of  Ontario 
Roman,  Andrew,  Public  Interest  Advocacy  Centre 
Scheel,  Hans  Joachim,  Architect,  M.R.A.I.C.,  P.Eng. 

Senathirajah,  K.S.,  M.Sc.,  P.Eng. 

Seyler,  R.J.,  F.Ch.E.,  M.I.Mec.E.,  M.C.S.M.E.,  A.M.E.I.C. 

Shepherd,  Norman  A.,  Barrister  and  Solicitor 
Smith,  Edward  S.,  C.G.A. 

Society  of  Industrial  Accountants  of  Ontario 

Society  of  Professional  Engineers  and  Associates  (Atomic  Energy  of 
Canada  Ltd.) 

Sudbury  Law  Association 

Sutin,  Gordon  L.  8c  Associates  Limited 

Vahtra,  A.,  Engineering  Technologist 
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Willis,  Albert  H. 

M.S.  Yolles  8c  Partners  Limited,  Consulting  Structural  Engineers 
Youngson,  R.A.,  Barrister  and  Solicitor 
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B.  Intermediate  Briefs  Submitted  to  the  Professional 
Organizations  Committee,  1977* 

Architects  Association  of  New  Brunswick 
Association  for  Systems  Management 
Association  of  Architectural  Technologists  of  Ontario 
Association  of  the  Chemical  Profession  of  Ontario 
Association  of  Ontario  Land  Surveyors 
Association  of  Professional  Engineers  of  Ontario 
Atrill,  Verne  H. 

Baduik,  H.,  Chrysdale,  R.,  Cowell,  S.,  Forbes,  F.,  Gray,  T.,  Seeley,  C.,  and 
Wilding,  G.,  C.E.T.’s 

Baksh,  Ahmad  N. 

Baldock,  E.C.,  C.E.T. 

Baloytis,  V.,  C.E.T. 

Bertrand,  Robert  J.,  Director  of  Investigation  and  Research,  Combines 
Investigation  Act,  Consumer  and  Corporate  Affairs,  Canada 

Biscaps,  Ojars,  M.Arch.,  M.R.A.I.C.,  A.R.I.B.A. 

Bolton,  John  L.M.,  B.Arch.  (Wits),  M.R.A.I.C.,  A.R.I.B.A. 

Bosquet,  R.,  B.A.,  C.E.T. 

Burgard,  M.F.,  Barrister  and  Solicitor 

Canadian  College  of  Advanced  Engineering  Practice 

Canadian  Council  of  Professional  Certification 

Canadian  Council  on  Social  Development 

Canadian  Institute  of  Planners 

Certified  General  Accountants  Association  of  Ontario 
Chen,  Gordon  K.C.,  P.Eng. 

Chown,  B.  Farrell,  P.Eng.  President,  Digital  Methods  Limited 
Clinic  Programme,  Faculty  of  Law,  University  of  Toronto 
Comartin,  Joseph  J.,  Barrister  and  Solicitor 
Committee  of  Community  Legal  Workers 
Conseil  Interprofessionel  du  Quebec 
Consumers’  Association  of  Canada  (Ontario) 
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Consulting  Engineers  of  Ontario 
Consulting  Engineers  of  Ontario,  Hamilton  Chapter 
Cook,  V.B.,  P.Eng.,  Consulting  Engineer 
Crowe,  Edward  M.,  B.A. 

Engineering  Institute  of  Canada 
Este,  William  A.,  P.Eng. 

Findlay,  Donald  M.,  Q.C.,  Barrister  and  Solicitor 
Flatman,  A.J.,  P.Eng. 

Foster,  A. 

Gibson,  George  D.,  Architect,  F.R.A.I.C. 

Graham,  C.F. 

Heads  of  Technology  of  the  Colleges  of  Applied  Arts  and  Technology 

Horne,  Boothe,  Lyons  &  Wand,  Chartered  Accountants 

Institute  of  Accredited  Public  Accountants  of  Ontario 

Institute  of  Chartered  Accountants  of  Ontario 

Institute  of  Law  Clerks  of  Ontario 

Institute  of  Management  Consultants  of  Ontario 

Interior  Designers  of  Ontario 

Jares,  Anthony,  C.E.T. 

Jones,  David,  Faculty  of  Law,  McGill  University 
Jones,  F.J.H.,  R.I.A. 

Keir,  Robert,  C.E.T. 

Kletter,  J.A.T.,  C.G.A.,  B.Comm.,  D.Sc.ECON. 

Law  Society  of  Upper  Canada 
MacCharles,  W.J.,  C.E.T. 

Magrath,  David  J.,  C.E.T. 

Marcovitch,  William,  P.Eng.,  President,  Quantum  N.D.T. 
Metropolitan  Toronto  Legal  Secretaries  Association 
Neighbourhood  Legal  Services 
Newton,  W.J.,  C.E.T.,  B.Tech. 

Noia,  Manuel  G.,  R.I.A. 

Ontario  Association  of  Architects 
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Ontario  Association  of  Certified  Engineering  Technicians  and 
Technologists  of  Ontario 

Ontario  Association  of  Certified  Engineering  Technicians  and 
Technologists  of  Ontario,  Grand  Valley  Chapter,  Region  2 

Ontario  General  Contractors  Association 

Ontario  Weekly  Newspaper  Association 

Pakalnis,  V.,  P.Eng. 

Parsons,  David,  C.G.A. 

Pegoraro,  George,  P.Eng. 

Poizner,  Martin  M.,  B.Arch.,  M.R.A.I.C. 

Public  Accountants  Council  for  the  Province  of  Ontario 

Redfern,  More  &  Company,  Chartered  Accountants 

Robinson,  Gerald,  B.Sc.,  Ph.D.,  M.Arch.,  M.R.A.I.C.,  P.Eng. 

Rounthwaite,  C.F.T.,  F.R.A.I.C. 

Sablatnig,  Alois 

Shepherd,  Norman  A.,  Barrister  and  Solicitor 
Society  of  Management  Accountants  of  Ontario 
Steketee,  R.P.,  P.Eng.,  President,  Giffels  Associates 
Tessis,  Nathan,  C.A. 

Tilbe,  Alfred  P.,  B.Arch. 

Tredwell,  Gwen,  Teaching  Master,  Durham  College  of  Applied  Arts  and 
Technology 

Weir,  Robert  E.,  B.A.,  C.A. 

Weir,  W.J.,  P.Eng. 

Wilkinson,  John  P.,  Director,  Centre  for  Research  in  Librarianship, 
University  of  Toronto 

Wilson,  Colin,  C.E.T. 

Winston,  Jack,  Jack  Winston  Designs  Inc. 


♦While  most  of  the  Intermediate  Briefs  listed  here  were  submitted  to  the 
Committee  in  the  calendar  year  1977,  some  have  been  received 
subsequently. 
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C.  Working  Papers  Prepared  for  the  Professional 

Organizations  Committee,  1978,  1979 

#1  Donald  N.  Dewees,  Stanley  M.  Makuch,  Alan  Waterhouse, 

An  Analysis  of  the  Practice  of  Architecture  and  Engineering  in 
Ontario  (1978) 

#2  Michael  Spence, 

Entry,  Conduct  and  Regulation  in  Professional  Markets  (1978) 

#3  Ellen  B.  Murray, 

Citizenship  and  Professional  Practice  in  Ontario  (1978) 

#4  Peter  Aucoin, 

Public  Accountability  in  the  Governing  of  Professions:  A  Report  on 
the  Self-Governing  Professions  of  Accounting,  Architecture, 
Engineering  and  Law  in  Ontario  (1978) 

#5  J.  Robert  S.  Prichard, 

Incorporation  by  Professionals  (1978) 

#6  Thomas  E.  McDonnell, 

The  Tax  Implications  of  Permitting  the  Business  of  a  Prof  ession  to  be 
Carried  on  Through  a  Corporation  in  Ontario  (1978); 

Robert  Couzin, 

Memorandum  on  the  November  16,  1978  Federal  Budget  (1978) 

#7  John  Quinn, 

Multidisciplinary  Services:  Organizational  Innovation  in 
Professional  Service  Markets  (1978) 

#8  Fred  Lazar,  J.  Marc  Sievers,  Daniel  B.  Thornton, 

An  Analysis  of  the  Practice  of  Public  Accounting  in  Ontario  (1978) 

#9  Edward  P.  Belobaba, 

Civil  Liability  as  a  Professional  Competence  Incentive  (1978) 

#10  Selma  Colvin,  David  Stager,  Larry  Taman,  Janet  Yale,  Frederick 
Zemans, 

The  Market  for  Legal  Services;  Paraprofessionals  and  Specialists 
(1978) 
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#11  Barry  J.  Reiter, 

Discipline  as  a  Means  of  Assuring  Continuing  Competence  in  the 
Professions  (1978) 


#12  Ellen  B.  Murray, 

Transfer  of  Professionals  from  Other  Jurisdictions  to  Ontario  (1978) 


#13  Katherine  Swinton, 

The  Employed  Professional  (1979) 

#14  David  Beatty  and  Morley  Gunderson, 
The  Employed  Professional  (1979) 


#15  John  Swan, 

Continuing  Education  and  Continuing  Competence  (1979) 


#16  Theodore  Marmor  and  William  White, 

Paraprofessionals  and  Issues  of  Public  Regulation  (1979) 


